








CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MACON, 


FEBRUARY TERM, 1853. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET. 





No. 1.—Miton P. Tucker, plaintiff in error, vs. STEPHEN 
Harris, defendant in error.* 


[1.] A purchaser at administrator’s sale, who has his deed first recorded, 
will gain the same preference over an unrecorded deed, as if he had 
bought of the intestate in his life-time. 

[2.] Registry Acts having a retrospective operation, have never been con- 
sidered as falling within the constitutional inhibition against ex post facto 
laws, or laws impairing the obligation of contract, provided they allow a 
reasonable time after their passage to record existing or antecedent 
deeds. 


[3 ] An order of the Court of Ordinary, inthe words following: “upon the 
application of Daniel S. Robertson, and after due and legal notice, order- 
ed that he be and he is hereby appointed administrator, &c. upon his giv- 
ing bond in the sum of $25,000, with John E. Morgan as his security,” 
is an absolute and not a conditional appointment, and the official bond be- 
ing produced, bearing date the same time the order was passed, and for 
the sum and with the security therein required, the appointment will be 
deemed and held valid for all purposes whatsoever. 





*Nore.—Judge Warner did not preside in this case, having been of coun- 
sel for one of the parties. After the delivering of the opinion by his asso- 
ciates, he expressed fromthe Bench his hearty concurrence therein, Rep. 
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[4.] Nothing is to Socsmaieeidll in favor of jurisdiction ; but jurisdiction is 
shown, everything will be intended in favor of the judgments of Courts, 
and they must be taken to have judged rightly, unless the contrary ap- 
pears. 

{5.] The line of demarcation between Courts of general and limited juris- 
diction, not accurately defined. 

{6.] The jurisdiction of the Superior Courts of Georgia i is limited. 

[{7.] Courts of Ordinary in this State are not cr eated by Statute. They are 

constitutional Courts. They are also Courts of record. They are clothed 
with original, general and exclusive jurisdiction, except by appeal, in the 
most compre'ensive terms, on testate and intestate estates. 

{8.] By the Act of 1816, it is made lawful for the Courts of Ordinary to or- 
der a sale of real estate, on application of the executor or administrator, 
where it is made fully and plainly toappear, that the same will be for the 
benefit of the heirs and crediters, provided that notiee of such applica- 
tion be made known ina one of the gazettes of the State, at least four months 
before any rule absolute shall be passed, ordering said sale: Held, that 
this Statute does not limit the jurisdiction over estates already conferred 
onthe Ordinary by the Constitution and laws of the State; but simply 
directs the mode in which it shall be exercised relative to the sale of the 
real estate of a testator or intestate ; that the jurisdiction potentially at- 
tached at the death of the intestate, and was called into exercise upon the 
application of the administrator, he having given the requisite notice of 
his intention to apply for leave to sell. 

L9.] The jurisdiction of a Court being establisiled, it may be shown to have 
been improvidently exercised, and in a manner not warranted by the 
evidence; still its decision is conclusive until reversed, and even then a 
bona fide purchaser under a sale ordered by the Court will be protected. 

















[1¢.] Judgments of the Ordinary, like those ofall other Courts having juris- 
diction over the person and subject-matter, may be impeached and revers- 
ed, if erroneous or irregular, by appeal or by direct proceeding, instituted 
in the Court for that purpose; still, rights acquired under such judgments 
before they are displaced, will be protected. 

[11.] Courts should give a liberal construction to Statutes authorizing the 
sale of real estate and slaves in Georgia, by executors and administrators, 
and public policy requires that all reasonable presumptions should be 

‘ made in support of such sales. 

[12.] Act of the Legislature demanded, declaring that Courts of Ordinary 
are Courts of general jurisdiction guoad testate and intestate estates. 

[18.] Greater indulgence has of late been shown to Inferior Courts; and the 
presumption has rather been in favor of their jurisdiction than against it. 

wes A tribute of respect to the memory of the late Richard Henry Wilde, 
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Ejectment, in Meriwether Superior Court. Tried before 
Judge Hitt. August Term, 1852. 








This action was brought by the defendant against the plain- 
tiff in error for the recovery of lot of land number 112, in the 
seventh district of Meriwether County. Several demises were 
laid in the declaration; both parties, however, claimed title 
through one Howell W. Jenkins. 

On the trial, plaintiff read in evidence the grant from the 
State of Georgia to Stephen Harris, dated 21st day of Febru- 
ary, 1828, to the lot of land in dispute, and closed his case. 

The defendant then read in evidence a deed from Harris te 
James B. Caswell, made in 1828, and one from Caswell to 
Howell W. Jenkins, made in 1829, and one from Jenkins to 
John Burke, a co-defendant, dated on the 9th day of June 
1829, and recorded on the 15th day of February, 1840, and 
closed. 

The plaintiff then proposed to read in evidence the follow- 
ing orders, passed by the Inferior Court of Troup County, sit- 
ting as a Court of Ordinary, the first on the 4th day of Sep- 
tember, 1837, and thesecond on the seventh day of May, 
1838. 

ist. ‘Upon the application of Daniel S. Robertson, and af- 
ter due and legal notice, ordered that he be, and is hereby ap- 
pointed administrator on the estate of Howell W. Jenkins, late 
of this County, deceased, upon his giving bond in the sum of 
$25,000, with John E. Morgan as his security,’ and that let- 
ters of administration issue to him accordingly.” 

2d. ‘“‘ Upon the application of Daniel 8. Robertson, admin- 
istrator of Howell W. Jenkins, deceased, for leave to sell the 
real estate and negroes belonging to said deceased’s estate, 
and he having published the same in terms of the law, 

“It is ordered that the said administrator have leave to sell 
the estate, both real and personal, of Howell W. Jenkins, de- 
ceased, in terms of the law made and provided.” 

Plaintiff also proposed to read at the same time a copy of 
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the bond, made by Jenkins, with Morgan as security, in con- 
formity with the first order. 

To the introduction of these orders and bond, bearing date 
on the same day the order was passed, and for the same 
amount, and with the same security therein, defendants object- 
ed, on the grounds: 

Ist. Because it did not appear that Daniel S. Robertson 
had complied with said order, and obtained said letters, or to 
be entitled thereto. | 

2d. Because it did not appear from the second order, author- 
izing the sale of deceased’s property, the object for which it 
was sold ; that the Court of Ordinary, being a Court of limited 
jurisdiction, should appear affirmatively upon the face of said 
order, that it was made fully and plainly to appear to said 
Court that said contemplated sale was for the benefit of the 
heirs and creditors of said estate, and that in absence of a reci- 
tal of these facts in the order, the Court would not presume 
that it was made to appear by evidence to said Court of Or- 
dinary that the sale was for the above object, and that a reci- 
tal of these facts in the order, would only be prima facie evi- 
dence that they were made to appear.” 

3d. Because it no where appeared from the Clerk’s: certifi- 
cate or other legal evidence, that the said Daniel S. Robert- 
son complied with the order of said Court, by giving the bond 
required, and that he was sworn and qualified in open Court.”’ 

The Court overruled the objections, and allowed the orders 
and bond to be read in evidence, and defendant excepted. 
The plaintiff then read in evidence a deed from Robertson, as 
administrator of Jenkins, to Samuel W. Darden, dated the 7th 
of August, 1838, and recorded on the 18th day of October, 
1838. 

The Court charged the Jury, “that the deed made by Ro- 
bertson, as adminstrator, to Darden, was entitled to preference 
over the one made by Jenkins to Burke; the former, though 
the youngest deed, being recorded within twelve months from 

its execution, and the latter not recorded within the time pre- 
scribed by law. 
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The Court further charged the Jury, “that it was necessa- 
ry that it should be shown to the Court of Ordinary that the 
contemplated sale should be for the benefit of the heirs and 
creditors of the estate, but that it was not necessary for it to 
appear upon the face of the order to sell, that it was made to 
appear to the Court, but that the Jury would presume that it 
was made,” &e. 

To which charges counsel for defendants excepted, and up- 
on these exceptions has assigned error. 








TipwELL & FULLER, for plaintiff in error. 
O. WARNER, for defendant in error. 


By the Court.—LuMPKIN J. delivering the opinion. 


As both plaintiff and defendant claim from Howell W. 
Jenkins, it is unnecessary to trace the title to the land in dis- 
pute back of him. Jenkins sold the lot in his life-time to Johr . 
Burke, one of the defendants in ejectment, by deed bearing 
date the 9th of June, 1829, but not recorded until the 15th 
day of February, 1840. After the death of Jenkins, the lot 
was again sold by Daniel S. Robertson, his administrator, and 
a deed was executed to Samuel Darden, the lessor of the 
plaintiff, on the Tth of August, 1838, which last deed was record- 
ed the 18th of October, 1838. 

[1.] Apart. from other considerations, which of these con- 
veyances is entitled to priority, under the Registry Acts of this 
State ? 

The Act of 1837 provides that ‘in all cases where two or 
more deeds shall hereafter be executed by the same person or 
persons, conveying the same premises to different persons, the 
one recorded within twelve months frem the time of execution, 
(if the feoffee have no notice of the prior deed unrecorded at the 
time of the execution to him or her) shall have preference.” 
New Dig. 175. 

In Ellis vs. the lessee of Smith, (10 Geo. Rep. 253) this 
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Court held, that a purchaser at Sheriff’ 8 ‘sale who has his deed 
first recorded, will gain the same preference over an unrecord- 
ed deed, as if he had bought directly from the debtor himself. 
The rule and the reasoning in that case apply with full force 
toa purchaser at anadministrator’s sale. See also 5 Miss. 387. 
1 Green, 43. The Act of 1837 established no new principle 
upon this subject, but was declaratory only. The priority 
there given, had been the settled doctrine of the Courts of 
Georgia, certainly from the organization of our State Govern- 
ment, and was probably coeval with the provincial Act of 1755, 
requiring all conveyances of land to be recorded within a 
limited period, and on failure, to be dgemed and construed to be 
void and of no effect. Marbury and Crawford’s Digest, 111. 
Harrison vs. Neal, Dudley’s Rep.168. By the Registry Acts 
of England, as expounded by the Courts of that country, grant- 
ees in a deed executed after, but recorded before another con- 
veyance of the same land, being bona fide purchasers without 
notice, are deemed to have the better title. See Brown 
vs. Jackson, 3 Wheat. 449. 4 Cond. Rep. 291. 

[2.] But had the rule been established for the first time by 
the Act of 1837, giving preference to the deed first recorded, 
the Courts would construe it to extend to conveyances made pre- 
vious to its passage; as Registry Acts having a re-trospéctive 
operation, have. never been considered .as falling within the 
constitutional inhibition against ex post facto laws and laws 
impairing the obligation of contract. 2 Yerger’s Rep. 125. 
Ib. 260. In Jackson vs. Lamphire, (8 Peters’ Rep. 280,) the 
Court held that State Legislatures had the undoubted right to 
pass recording Acts, by which the elder grantee should be post- 
poned to a younger, if the prior deed was not recorded within a 
limited time. Had the Act of 1837 been passed to take ef- 
fect instanter, and been made to apply to antecedent con- 
veyances, and had not allowed a reasonable time after its en- 
actment to record existing deeds, such an Act would be uncon- 
stitutional. But here a reasonable time was allowed. The 
Act passed in December, 1837, and the prior deed was not 
‘made until August, 1888, nor recorded until the month of Qc- 
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tober thereafter. Up to August, 1838, (some eight months,) 
the deed from Jenkins to Burke was not only good as between 
them, although executed in 1829, but was valid against all the 
world. . For although not recorded within the time prescribed 
by law, still if it had been recorded before the sale by Robert- 
son, the administrator, the first deed would have prevailed. 

[3.] The other question made by the bill of exceptions is 
one of much more difficulty and importance. . 

We do not doubt the validity of Robertson’s appointment, as 
administrator. The proper construction of the order is, that 
it is absolute, not conditional. It is that Robertson, “be and 
he is hereby appointed, #c.” and his official bond is produced, 
corresponding in date, amount, the name of the security and 
every other particular with the order. We presume that it 
was given in open Court at the time the order was passed, and 
that the applicant was then and there duly qualified in terms 
of the law. 2 

The difficulty arises as to the sufficiency of the second order, 
directing a sale of the land in controversy. 

The argument in behalf of the plaintiff in error is, that the 
Court of Ordinary being a Court of limited jurisdiction, all 
the facts which are necessary to give it jurisdiction, should 
affirmatively appear upon the face of its proceedings. 

[4.] And we recognize the rule, that nothing is to be n- 
tended in favor of jurisdiction. But if the jurisdiction is 
shown, every thing will be intended in favor of the judgments 
rendered by Courts; and they must be taken to have judged 
right unless the contrary appears. Welles, 416. 8 7. Rep. 
181, 182. 

[5.] The line of demarcation between Courts of general 
and limited jurisdiction, is not so definite however, as is gen- 
erally supposed. It is usual to state what "particular Courts 
fall within the one class, and what within the other. But 
what author has undertaken 'to mark with accuracy and pre- 
cision the boundary between the two? Bacon has not, nor has 
Blackstone, nor any other elementary writer. 

[6.] The Superior Courts of this State are called Courts of 
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general jurisdiction. And yet their jurisdiction is limited by 
the Constitution. They cannot try titles to land, out of the 
County where they are situated, ora person accused of a crime 
out of the County where the offence was committed: nor can 
they in a civil suit carry. the defendant in any case out of the 
County of his residence, except in a few specified cases, such 
as joint promissors, co-obligors, &c. Indeed, it is a well set- 
tled principle, that the judgments and decrees of Courts of the 
most unlimited jurisdiction, and of the highest rank, as well 
as those of a tribunal of peeuléar jurisdiction, have been ad- 
judged nullities, because the circumstances of tlie case made 
it an exception to the general jurisdiction of the Court. Gr¢ffith 
vs. Frazier, 8 Cranch, 9. Kane vs. Paul, 14 Peters, 39. 
1 Peters, 340.- 13 Peters, 511. 2 Howard, 59. 3 Howard, 762. 

[7.] The Courts of Ordinary in this State, are not created 
by Statute ; they are constitutional Courts. - New Dig. 1122. 
They are Courts of record, which the Ecclesiastical Courts of 
England are not. They are clothed with original, general and 
exclusive jurisdiction, (except. by appeal) in the broadest 
terms, over testate and intestate estates. Mew Dig. 281, 283. 
The jurisdiction of the Spiritual Courtsin England, in matters 
testamentary and of administration, is extremely limited. And 
such is the fact too, inmany of the States of the Union. And 
the limits of so much of their jurisdiction in these matters 
asis peculiar and exclusive, are still narrower. There is 
scarcely any portion of the Ordinary’s jurisdiction in these mat- 
ters, in which the temporal Courts of Law and Equity, have not 
interfered, and exercised, directly or indirectly, a controlling 
power. | 

But in this State may be claimed for the Courts of Ordina- 
ry, not only all the jurisdiction which may be legitimately de- 
duced from the Common Law and statutory jurisdiction of the 
Ordinary in England, as it existed when the Provincial Or- 
dinary of Georgia came into existence ; but all those exten- 
sions or modifications which it has received since, from either 
Provincial or State legislation. 
[8.] Under this comprehensive grant, this Court would clear- 
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ly be invested with the right to order the sale of real estate 
. belonging to an intestate, what limitation has been put upon 
this power by subsequent legislation? The Act of 1816, 
makes it lawful in the Ordinary, to order a sale of real estate 
of a testator or intestate, on application of the executor or ad- 
ministrator, where it is made fully and plainly to appear that 
the same will be for the benefit of the heirs and creditors ; “pro- 
vided, that notice of such application be made known in one 
of the gazettes of the State, at least four months before any 
rule absolute shall be passed, ordering said sale. New Dig. 
323. . , 
This Act does not in fact Uimit in the least the jurisdiction 
over estates already conferred on the Ordinary by the Consti- 
tution and laws of the State. It simply directs the mode in 
which it shall be exercised relative to a particular subject-mat- 
ter, to wit: the dispositioh of the real estate of a testator or 
intestate. Here, the subject-matter was the land of Howell 
W. Jenkins, deceased. The record showed that Jenkins died 
intestate in the County of Troup, and that he owned real and 
personal estate in Geargia. Under the Acts of 1799 and 1810, 
especially, the Court of Ordinary of Troup County, had juris- 
diction over it, either to order it sold or not, according to the 
best of its judgment. The jurisdiction potentially existed in 
the language of one of the authorities from the death of Jen- 
kins. It was called into exercise upon the application of the 
administrator. He must give notice of his intention to apply 
for leave to sell, and then he comes before the Court and asks 
its judgment upon the proofs submitted. It is called on to 
determine whether it is satisfied that the interest of the heirs 
and creditors requires a sale. The record shows that the ap- 
plication was made in proper form, and after due and legal 
notice, and that a sale was in fact ordered. This judgment 
then stands upon the footing of all other judgments. We are 
bound to presume that it was made “fully and plainly to ap- 
pear”’ to the Court by the testimony adduced, that it was for 
the “benefit of the heirs and creditors of the estate’ that 
license to sell should be granted. 
VOL. XIII. 2 
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The jurisdiction being established all presumptions must be 
made in favor of what does not appear. The Court having 
the right to decide upon the application ; the purchasor is not 
bound to go behind the judgment of the Court. 

[9.] The jurisdiction may-have been improvidently exercis- 
ed, and in a manner not warranted by the evidence. The pur- 
chaser under the sale is not responsible for the mistakes of the 
Court. Its decision is conclusive ; its judgment, until reversed, 
binding in every other Courte Norcan it be collaterally im- 
peached, however erroneous andirregular. 10 Pick. 470. 6 
Ib. 232. 7 Cranch, 483. 3 Wheat. 186. 1 Yeats, 533. 2 
Dall. 54. 1 Mason, 515. 1 Peters’ C. C. Rep. 199. 38 
Johns. 157. 4 Conn. 276. 2 Nott and McCord, 410. 6 
Sergt. and Rawle, 57. 

[10.] Ifthe judgments of the Ordinary, having jurisdiction 
over the subject-matter, be erroneous or irregular, like all oth- 
er judgments, they may be attacked by a direct proceeding in 
the Court where they were rendered, and set aside or correct- 
ed. Nevertheless, rights acquired under such judgments, be- 
fore they are displaced, will be protected. 10 Peters’ Rep. 
475. 6 Har. and Johns. 204. 1 Cowen, 622. 4 Cranch, 
828. 8 Johns. 361. 13 Johns. 97. Z 

[11.] In delivering the opinion of the Court, in Worthy et. 
al. vs. Johnson et. al. (8 Geo. Rep. 236,) I took occasion to 
remark, that “‘ without intending to confound the distinction 
between Courts of general and special jurisdiction, some of us 
thought that Courts should give a liberal construction to Stat- 
utes authorizing the sale of real estate and slaves in Georgia, 
by executors and administrators; that public policy required 
that all reasonable presumptions should be made in support of 
such sales, in favor of bona fide purchasers, especially respecting 
matters in pais ; thatthe number of titles thus derived, and the 
too frequent inaccuracy of Clerks and others concerned in effect- 
ing these sales, renders this absolutely necessary ; that if a differ- 
ent rule prevailed, purchasers would be timid, and estates con- 
sequently sold at a diminished value, to the prejudice of heirs 
and creditors.” 
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[12.] Subsequent research and reflection, as well as the very 
thorough, clear, and discriminating argument submitted in this 
case, has convinced me thoroughly of the truthfulness of the 
foregoing remarks. And I trust that another Legislature will 
not be permitted to intervene without passing an Act co-exten- 
sive with the exigencies of the case, by declaring expressly that 
Courts of Ordinary are what I now believe them to bealready, 
under the Constitution and laws of Georgia, Courts of gener- 
al jurisdiction, as to testate and intestate estates. 

[13.] Greater indulgence has of late years been shown to 
Inferior Courts; and the presumption has rather been in favor 
of their jurisdiction than against it. 

To show this, let a few cases be cited. 

By Statute in Connecticut, the Judges of the Probate Court 
are authorized to order a sale of the real estate of a decedent 
only when the debts and charges allowed by the Court against 
the same, shall exceed the personal estate. Revised Code, 
tit. 60, c. 1, §22. In Brown vs. Suman, (1 Conn. Rep. 467,) 
the validity of an administrator’s title was denied, because the 
proceedings did not show upon their face that the “debts and 
charges allowed by the Court exceeded the personal estate.” 
And it was argued that as the administrator had no power at 
Common Law to sell real estate, and the only authority he can 
have in any case, being derived from the Statute, the provis- 
ion of the Statute must be strictly pursued and complied with 
in every particular—otherwise no title is conveyed; that the 
Statute authorizes the Judge of Probate to order a sale of real 
estate only in case the debts and charges allowed exceed the 
personal estate. If no debts are allowed, an order of sale is a 
nullity. That the Court of Probate being a Court of limited 
jurisdiction, it must appear from the face of its proceedings, 
that it had jurisdiction ; and that here a fact is wanting, with- 
out which a Court of Probate has no more cognizance of the 
question of sale than a Justice of the Peace has. In the ab- 
sence of that fact, he has no authority to interfere. 

This is the argument in all its strength, delivered by coun- 
sel for the plaintiff in error in the case before us, than which no 
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two could be more precisely parallel. But what say the Su- 
preme Court of Connecticut, under laws conferring’ a much 
more restricted jurisdiction upon their Probate Courts than is 

vested in the Courts of Ordinary here, under the Constitution 
and Statutes of this State? 

It held, (stopping the attorney on the other side!) that 
though such proceeding might be erroneous, and set aside on 
appeal, yet as the Court had jurisdiction of the subject-matter 
and there was no fraud in the case, the order of sale was valid 
- until set aside, and could not be collaterally. called in question ; 
and Chief Justice -Sw7ft, in delivering the opinion of the Court 
of Errors, asserted that even admitting that a judgment of sale 
could be set aside for irregularity, it would be no ground: for 
vacating the title of a bona fide purchaser under it. He more- 
over stated, that many instances of similar sales had occurred 
in that State; and that the alleged defect in the proceedings 
had never been deemed a ground to annul a conveyance. 

I am aware that decisions have been made in that State, 
which to some extent impugn the doctrine of Brown vs. Sun- 
man. We believe however, that the weight of argument, if not 
of authority, will be found, upon examination, fo be in favor of 
the judgment rendered in that case. 

This question has been repeatedly before the Courts of, Ala- 
bama. Wyman et al. vs. Campbell et al. 6 Porter's Rep. 219. 
Lee vs. Campbell et al. 16.249. Couch § Robinson vs. Camp- 
bell et al. Ib. 262. Doe ex dem. Duval’s heirs vs. MeLosky, 
1 Ala. Rep. N.S. 708, and Duval’s heirs vs. The P. and M. 
Bank et al. 10 Ala. Rep. N. S. 636. Perkins’ Ez’r. ve. 
Winter's Hx’r. T Ala. Rep. N. S. 855. 

By the Act of that State, of Decemb<r, 1822, the executor 
or administrator is authorized to “ file a petition in the County 
Court in which letters testamentary or of administration have 
been granted, setting forth that the personal estate of his testa- 
tor or intestate (as the case may be) is not sufficient for the pay- 
went of the just debts of such testator or intestate, or that the real 
estate of such testator or intestate cannot be equally, fairly, and 
beneficially divided among the heirs or devisees of such testa- 
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tor or intestate, without a sale of the real estate ; setting out 
and particularly describing in such petition the estate proposed 
to be sold, and the names of the heirs or devisees of such tes- 
tor or intestate; and. particularly stating which are of age, 
and ‘which are infants or feme coverts.”’ ~The Act further di- 
rects that upon filing the petition in open Court, it shall be the 
duty of the Court to order citations to all the heirs and devi- 
sees who are of full age, and to the husbands of such as are feme 
covert, requiring them to appear on @ particular day mentioned 
therein, at a regular or adjourned term of said Court, and 
answer the petition; and it is made the duty of the Court to 
appoint forthwith guardians to such of the heirs or devisees as 
are. infants, to.answer and defend against the same. And 
where a sale of the estate shall be ordered or decreed by the 
Court, commissioners shall be appointed im the order or decree, 
with directions to sell the estate either for money or on credit, 
as may be most just and equitable, and to report to the Court 
in the time limited in. the order. or decrees The Act further 
provides, that upon the coming in of the report of the commis- 
sioners, the Court shall render a final decree in the cause, and 
if the terms of the sale have been complied with by the purcha- 
ser of the estate, the commissioners shall be directed by such 
final decree to convey the estate sold to the purchaser. 

In Duval’s heirs vs. MeLoskey, (1 Ala. Rep. N. S. 708,) 
the Supreme Court held, that the jurisdiction of the County 
Court, under the first section of this Act, “to authorize admin- 
istrators to sell land belonging to the estate of the intestate,” 
attached as soon as the Court recognized the petition of the ad- 
ministratria ; that the order for the sale of the real estate 
could not be considered invalid, because the record did not con- 
tain the petition filed by the administratrix, and that its decree 
for a sale-could not be collaterally impeached by the omission 
to designate the heirs by name in the petition or ‘elsewhere in 
the record, or by the direction of the citation to the guardian 
instead of the heirs. That though it may not appear in tote- 
dem verbis from the decree of the County Court, that it was 
rendered at a regular or an adjourned term; if the contrary 
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does not appear, it will be taken to have been rendered in con- 
formity with the Statute. And all these positions were re- 
affirmed in the subsequent case between Duval’s heirs and The 
P. & M. Bank et al. 10 Ala. Rep. S. 636. 

So in the case before us, the jurisdiction of the Court of Or- 
dinary, that is, its right to hear and determine, certainly at- 
tached, upon the application of Robertson to sell the real estate 
of Jenkins, which the record shows was duly made. Whether the 
after-proceedings were regular and authorized by the proof, is 
an immaterial inquiry. For the question we are di8cussing, is 
one of jurisdiction; not whether the order of sale was voida- 
ble and could have been set aside, by a direct proceeding insti- 
tuted for that purpose. Was it void? If the cases cited are 
law, the jurisdiction exercised by the Ordinary of Troup Coun- 
ty, is clearly defensible. 

The case. of Lhompson vs. Somlie, (2 Peters’ Rep. 165,) 
very fully maintains the jurisdiction of the Court of Ordinary 
of Troup County, in ordering the sale of the pntiow in dis- 
pute. 

[14.] It was argued, amongst other distinguished counsel, by 
the late lamented Richard Henry Wilde, Esq.—a name ever 
dear to Georgia and to fame—a gem of the purest ray—a man 
of rare genius, exhibiting in happy combination, the chaste, 
cultivated and classic taste of Pinckney, and the brilliant and 
exuberant imagination of Wirt, with the sound and solid sense 
of Sergeant. 

The proceedings which were collaterally drawn in question 
in that case, originated in the District of Columbia, and were 
founded on a law of Maryland, which declares, that in case the 
parties entitled to the intestate’s estate cannot agree upon a 

division, or in case any person entitled to any part, be a minor, 
application may be made to the Court of the County where the 
estate lies, and the Court shall appoint and issue a commission 
to five discreet men, who are required to adjudge and deter- 
mine whether the estate will admit of being divided without 
injury and loss to all the parties entitled, and to ascertain the 
value of the estate. And if the estate can be divided without 
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injury and loss to the parties, the commissioners are required 
to make partition of the same. And if they shall determine 
that the estate cannot be divided -without loss, they shall make 
return to the County Court, and of the reasons upon which 
their judgment is formed, and also the real value of the estate. 
And if the judgment of the commissioners shall be confirmed 
by the County Court, then the oldest son, child, or person en- 
titled, if of age, shall have the election to take the whole of the 
estate, and pay to the others their just proportion of the value 
in money; and on the refusal of the oldest child, the same 
election is given in succession to the other children or persons 
entitled, who are of age; and if all refuse, the estate is to be 
sold under the direction of the commissioners, and the purchase 
money divided among the several persons entitled, according 
to their respective titles tothe estate. But if all the parties — 
entitled shall be minors at the death of the intestate, the estate 
shall not be sold until the oldest arrives to age, and the profits 
of the estate shall be equally divided in the meantime. 

Under this law, it was held by the Supreme Court of the 
United States, that the jurisdiction of the Court over the sub- 
ject-matter of the proceedings did not depend on the fact that 
one of the heirs was of age, but attaches when the ancestor dies 
tntestate, and any of the persons entitled to his estate is a 
minor. 

And Mr. Justice Thompson, in delivering the opinion of the 
Court, says: “‘Every reasonable intendment isto be made in 
favor of the proceedings. The age of the heirs, was at all 
events, a matter of fact, upon which the Court was to judge; 
and the law. nowhere requires the Court to enter on record 
the evidence upon which their decision‘is made. And how can 
we now say, but that the Court had satisfactory evidence be- 
fore it that one of the heirs was of age?” 

So here, whether it was for the benefit of the shania and 
creditors of Howell W. Jenkins that this land should be sold, 
is a matter of fact upon which the Court was to judge. And 
how can we now say that it was not made “ plainly and fully” 
to appear, that it was for the interest of the estate that the 
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sale should bemade? ‘The law nowhere requires, inthis State, 
the petition to be in writing or to be filed or recorded, or the 
evidence to be preserved, upon which the Court acted. By 


récurring to the Alabama Statute of 1822, it willbe discovered 
that it requires that the executor or administrator “shall file” 
a petition in open Court, as the initiatory step:towards obtain- 
ing an order or decree, for the sale of the real estate of their 
testator or intestate. And yet the Court say in the case re- 
ferred to in 1 Alabama, that if the County Court goes on to 
render its decree, it cannot be intended from the absence of 
sucha paper merely, that it was never filed; but that the 
intendment most rational, would be that it was lost after the 
rendition of the order. -How much more reasonable to make 
such presumptions in favor of the judgments or orders of our 
Courts of Ordinary, where as I have already stated, the peti- 
tion is neither required to be in writing’ nor filed. 

Again, in the precedent from Peters, where the Act provided 
that if all the parties were minors at the death of the intes- 
tate, the estate should not be sold until the eldest arrives to 
age, and the principal objection raised to the title was, that 
none of the heirs had arrived at age when the sale was made, 
the Court say :.““it is to be borne in mind that no such fact. ap- 
pears on the face of the proceedings.” That is, instead of re- 
quiring the record to show aflirmatively that one of the heirs 
of Robert Tolmie had arrived at age, in order to give jurisdic- 
tion to the Court to order a sale, they-sustain the jurisdiction 
which it assumed, because it-did not appear’ negatively that 
none of them had arrived at age. 

It is not pretended that there is any evidence in the record 
from Troup County, that this sale was not for the benefit of 
the heirs and creditors. But even if there was, the judgment 
would stand until corrected by a direct proceeding to reverse it. 
And to permit the matter to be drawn in question in this col- 
lateral way, without being impugned for fraud, is not warran- 
ted certainly by any principle of law or of public policy. 

Another leaditig case, and one which will be found, upon ex- 
amination, to have been suggestive of much of the learning 
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displayed in subsequent discussions of this subject, is that 
of M’Pherson vs. Cantillo and thers (11 Serg. and Rawle,) 
422.) In that case the Court say: “The matter which gives 
the Orphans’ Court jurisdiction, ¢s the death of the owner intes- 
tate, for if administration were taken out on the effects of a 
living man, or of one who died testate, the administration itself 
would be void, and there could be no administrator to act—no 
party before the Court; consequently all the proceedings would 
be null. Where an executor obtains payment on a probate of 
a void will, without suit it cannot be impeached, notwithstand- 
ing the probate was afterwards declared null—it being proved 
on the faith of the act of a judicial tribunal having competent 
jurisdiction. (Zoll. Hxr. 51.) The distinction in this respect 
is this: a probate of the will of a living person or a letter of 
administration on his effects, where the person is dead, but left 
a will, is void, epso facto, because there is no jurisdiction; but 
where the person is dead intestate, the Orphans’ Court have 
power over his estate ; and any one acting on the faith of their 
judicial acts, will be protected.” And the case of Griffith vs. 
Frazer (8 Cranch, 25,) is referred to, to illustrate the well 
known distinction between erroneous acts or judgments of a 
tribunal having cognizance of the subject-matter and of a tri- 
bunal having none such. 

In order to impress on the public and professional mind, the 
absolute necessity of protecting the title of fair purchasers under 
sales made by order of Probate Courts or Courts of Ordinary, 
Judge Duncan most truly and forcibly remarks that if this 
protection be denied, you lay a train of gunpowder through 
the whole State, and such a decision would be the signal to set 
fire to it: for that nothing has been more irregular than the prac- 
tice of the Courts generally. These orders depend often on 
perishable testimony; loose scraps of paper deposited in en- 
titled pigeon-holes or packed up as useless lumber in old 
trunks or boxes; and when to this, is added, and it is a sore 
evil, their transmission from hand to hand, as the Clerks of 
these Courts are moved off the stage in rapid succession, these 
and other circumstances not alluded no, would render this 
VOL. XIII 3 
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species of title, so precarious and insecure that no prudent man 
would buy atsuch sales. He declares that in some of the Coun- 
ties even of that ancient Commonwealth, he would not under 
such rigor of decision,,take fifty per cent. to secure the pur- 
chasers! Nothing, he thinks, so much requires legislative at- 
tention as the proceedings in these Probate Courts ; “‘for as sure 
as we descend into our graves, so sure into this Gourt we must 
come.” And in Snyder's lessee vs. Snider (6 Binn. 496,) 
Mr. Justice Yeates, with an experience of fifty years in the 
business of this Court, and whose knowledge of the mode of 
conducting it was greater than any one man living or dead pos- 
sessed, exclaims, ‘what! shall purchasers be affected by the 
unskilfulness or negligence of the proper officers !” 

The want of adherence to prescribed formule and to cere- 
monial observances, and all other minor objections must be 
overlooked. Presumptions should be made in favor rather 
than against what does not appear. A substantive compli- 
' ance only should be expected or exacted. 

In Kennedy vs. Nachsmuth, decided by the Supreme Court 
at Philadelphia, Dec. 1823, (but, which I do not find report- 
ed in 10 Sergeant and Rawle, the proper place for it,) the Court 
say: “ Beyond the decree the purchaser is not bound to look. 
The inquiries upon ejectment are: was there an administrator 
and an order to sell, such as would authorize an administrator 
to make sale ? was the sale fair?’’ If so, the settled rule is, de 
fide et officio judicis nor recipitur questio. And it is asserted 
that no sale in that State ever has been declared void in eject- 
ment againt a purchaser bona fide, for any alleged irregularity 
in the Orphans’ Court; or because the decree of the Court 
was founded on mistake. 

I fear that in my great zeal to sustain a rule, on which the 
title to so many estates depend, that I have enlarged unneces- 
sarily, and too much encumbered this opinion by reference 
to authority. Butin my humble judgment, a graver question 
has not come before this Court. Itis entitled to earnest con- 
sideration, both on account of its intrinsic merit, as well as 
the zeal and ability with which it has been argued by counsel on 
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both sides. It is now to be determined whether sales made 
under the orders of our Ordinaries, after due notice, and upon 
application—improvements made—titles derived—possession 
taken and continued, on the faith of these orders—a Constitu- 
tional Court of record, having original general and exclusive 
jurisdiction except by appeal, over testate and intestate es- 
tates—are null and void, and are to be so decreed indirectly in 
ejectment on original action—while these orders or judgments re- 
main in the Courts rendering them unreversed and in full force? 

I am perfectly familiar with the doctrine that Probate Courts 
cannot order a sale of real estate unless everything necessary 
to give them jurisdiction of the person and of the subject-mat- 
ter appears upon their records. It is unnecessary to cite au- 
thority in support of this position. Its general correctness we 
do not doubt. Ido insist upon it, however, that under the 
laws of this State, the Ordinary is clothed with general juris- 
diction over testate and intestate estates. And whether this 
constitutes them Courts of general jurisdiction quoad estates 
or not, it entitles their judgments to great deference, by other 
Courts, who have not the authority, directly or ex professo,-but 
only by appeal, to interfere with their proceedings. * Judge 
Dunean, in the case upon which I have already drawn so liber- 
ally, assigns as the reason why he held the sentence or decree of 
the Orphans’ Court of Pennsylvania to be conclusive, was, 
that it is a general rule of law, that whére any matter belongs 
to the jurisdiction of one Court so peculiarly that other Courts 
can only take cognizance of the same subject incidentally and 
indirectly, the latter are bound by the sentence of the former, 
and must give credit to it. 

Moreover, I do insist upon it, that the circumstances which 
attend a State in its early settlement should have much to do 
in modifying, or rather in relaxing the rigid rules of law. To 
apply the Common Law of England as it existed-at the time of 
our adopting Statute, or the rules of interpretation enforced in 
older communities in this country, to new societies, where the 
legislation as wellas the judicial proceedings are conducted with 
so little regard to exactness, would work the greatest injus- 
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tice. Let an examination be made, as to the state and con- 
dition of the archives of the State or of the various Courts of 
the different Counties, and what would the report disclose? 
* Leaves cut out—torn out—injured by damp—mutilated—in 
fragments—much torn—destroyed by fire—illlegible—tattered 
—imperfect—early registers lost.’ Startling as the state- 
ment may be, it is nevertheless true, that the original draft of 
the Constitution of 1798 is not to be found! Hence, it can- 
not fail to have struck the mind of every lawyer, and even 
layman, who has investigated this matter, what a difference 
in this respect between the doctrines of the old and new 
States, and even between the Northern and Southern States— 
upon many subjects growing not only, and not so much out of 
the difference in age, as the marked difference in the manners 
and habits of the people. I repeat then, that even at the 
present day, taking into view the fact that a large portion of 
this State has been but recently settled, and where we have 
but just commenced to require some degree of accuracy and 
regularity, where carelessness and negligence formerly pre- 
vailed, we must not expect nor demand the utmost regularity 
in the proceedings of our Courts of Ordinary. 

Even in the Bay State, not only one of the old thirteen, 
but among the first-born of the sisterhood, if not the morning- 
star of the bright constellation of States, whére the validity 
of a title to land sold by an administrator was contested, the 
Court allowed proof to be offered, to show that the Probate 
Office was kept in a loose and careless manner.’ And this 
testimony was held sufficient to justify the presumption, in the 
absence of higher proof, that the administrator had done what 
they adjudged to be necessary toa valid sale, namely, that 
he had posted up the requisite notices and had also taken the 
necessary oath preceding the sale. Gray vs. Gardner, 
83 Mass. Rep. 399. 

It is suggested that whatever may be the public necessity 
for this decision, yet that it will work great detriment to 
Burke, who bought of Jenkins in his lifetime, and those claim-. 
ing under him. Such is the inevitable result of the establish- 
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ment of general principles. Partial inconvenience is the sure 
consequence; still the production of general good outweighs 
the particular hardship. ‘Partial evil is universal good.” I 
have long entertained the opinions here expressed. I have, 
I fear, explained the grounds of them with too much prolixity. 
Public duty required a full exposition of the reasons upon 
which this judgment is rendered. 

After due deliberation, the'result is, that we think the Court 
was correct in its judgment throughout, and that there was 
enough on the record to sustain fully the jurisdiction of the 
Court of Ordinary of Troup County, in ordering a sale of the 
real estate of Howell W. Tucker, deceased, and the validity 
of the plaintiff’s title to the land in dispute derived under it. 

Judgment affirmed. 











No. 2.—E. Croom, plaintiff in error, vs. THomas Cons, de- 
fendant in error. 


[1.] Where a defendant takes possession of the property of a decedent’s estate, 
as an executor in his own wrong, and fraudulently removes and secretes 
the same for a number of years, and when found, after diligent search, 
within three months prior to filing the complainant’s bill, admitting he 
had the property in his possession, and promised to account and pay to 
the complainant the one-half thereof: Held, that such claim of the com- 
plainant was not stale and barred by Japse of time. 


In Equity, in Dooly Superior Court. Decision on- demur- 
rer, made by Judge Powers. April Term, 1852. 


The bill charged that in 1824, in Richland District, State 
of South Carolina, Edmund Rials died intestate, leaving his 
widow, Frances Rials, and three children, surviving him. He 
also left a large estate, valued at twenty thousand dollars. 
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Shortly after the death of Rials, his two youngest children, 
being infants, also died. His widow took possession of the 
estate, and in the year 1825 intermarried with Thomas Cone, 
who went into the possession of the property. 

The bill states.that Eliza, the only surviving child of Ed- 
mund Rials, intermarried with one Daniel Horton, in the year 
1833, while yet a minor; that Horton is still in life; and that 
Frances Cone, formerly Frances Rials, and Eliza Horton, were 
and are the only heirs and distributees of the estate of Edmund 
Rials. 

The bill further charges, that soon after Thomas Cone came 
into the possession of said estate, he secreted the property, and 
removed from South Carolina to parts unknown, carrying the 
property belonging to said estate with him; and that com- 
plainant diligently sought, for years, to ascertain the residence 
of Cone, and that he filed his bill within three months after 
discovering it; that Daniel Horton and his wife Eliza, refused 
to allow complainant the use of their names in the case. 

The bill charges that complainant called on Thomas Cone, 
and demanded a settlement and payment of the share of said 
estate coming tothe said Daniel Horton in right-of his wife ; 
that Cone promised to pay over one-half of said estate, but has 
failed to do so. 

The bill further charges, that in the year 1833, Daniel Hor- 
ton sold and transferred by deed, for a valuable consideration, 
to Thomas J. Warthen, all of his interest in said estate, and 
that Warthen subsequently, and in the same year, sold, trans- 
ferred, and delivered said deed to complainant. The bill 
charges, that the whole of said estate is now in the hands of 
Cone, and prays that he may be decreed to come to a settle- 
ment with complainant, and pay over to him the distributive 
share of said estate, coming to the said Daniel Horton, in right 
of his wife, Eliza Horton, formerly Eliza Rials. 

To this bill a general demurrer was filed. It was also de- 
murred to on the grounds— 

ist. That Daniel Horton and his wife, and Thomas J. War- 
theti, were necessary parties. 
















































MACON, FEBRUARY TERM, 1858. 


Croom vs. Cone. 








2d. The Statute of Limitations. 

The Court sustained the demurrer, “because there was no 
equity in the bill; the claim of complainant having become 
stale and barred by the lapse of time.”’ 

To which decision counsel for complainant excepted. 


C. B. Coir, for plaintiff in error. 
Jno. M. Gruss, for defendant in error. 
By the Court.—Wakner, J. delivering the opinion. 


[1.] The only question made by the ‘assignment of error in 
this case is, that the Court erred in dismissing the complain- 
ant’s bill, on the ground that the claim asserted therein had 
become stale and was barred by lapse of time. 

It is expressly charged in the complainant’s bill, “that the 
defendant fraudulently took possession of the property belong- 
ing to the estate of Edmund. Rials, as executor in his own 
wrong, and clandestinely and fraudulently secreted said proper- 
ty, and removed it and himself fromthe State of South Caro- 
lina, immediately upon getting possession thereof; that the com- 
plainant for years, and from the time of the removal of the 
defendant, as above charged, was diligently searching and in- 
quiring for him, and did not ascertain his residence until some 
three months before the filing this bill; that when he first 
discovered and found the residence of the defendant in Dooly 
County, as before stated, complainant called on him and dex 
manded a settlement, and payment of the share or interest of 
said Daniel Horton, in right of his wife, in and to the estate 
of her father, Edmund Rials, and the said defendant then and 
there admitted that he had said property, and promised to 
pay complainant the one-half thereof, but has wholly failed 
to do so.” The complainant’s bill was filed on the 5th day of 
March, 1852, and only three months prior to that time the 
defendant admitted he had the property, fraudulently obtain- 
ed by him, as charged in complainant’s bill, and promised to 
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pay the complainant the one-half thereof, but failed to do so ; 
and yet, it is gravely contended, that the complainant’s equity 
is barred by the lapse of time. To state the facts of this case, 
as the same appear on the face of this record, is to decide it. 
Let the judgment of the Court belew be reversed. 





No. 3.—LeEwis Groce, plaintiff in error, vs. JNo. M. FIELD, 
trustee, &c. et al. defendants in error. 


[1.] It is error to proceed toa decree against a defendant in Equity who 
has failed to appear and answer the bill, unless an order to take the 
bill pro confesso is previously applied.for and granted. 


[2%.] Adecree against an administrator who is discharged by a judgment of 
the Court of Ordinary, and a successor appointed pending the cause, is 
a nullity, so far as the estate is concerned. 


[3.] It is error to decree against an infant defendant in Equity, although 
served, without first appointing a guardian ad litem, and that whether 
he has a regularly appointed guardian or not. 


[4.] It isnot. sufficient in a bill of review to refer to the record of the de- 
cree sought to be reviewed, as a paper of file in the Court where the 
cause is pending, with a request that it be made a part of the bill. It must 
be fully set forth in the bill or appended as.an exhibit. 


[5.] An order to enforce a decree in Chancery which transcends the decree, 
is void. ‘ 


In Equity, in Bibb Superior Court. Decision on demurrer, 
by Judge Powers. May Term, 1852. 


The bill charges that in 183-, Ambrose Baker was. appoint- 
ed by the Court of Ordinary of Bibb County, administrator of 
Solomon Groce, who departed this life in 183-. Baker, on the 
29th of October, 1838, commenced an action of ejectment in 
the Superior Court of said County, for the recovery of-an 
acre of land, in the north-east corner of a ten acre lot, No. 4, 
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on the Macon reserve, on the east side of the Ocmulgee river, 
against Louisa B. Durrett, the tenant in possession. Pend- 
ing the action, John M. Fields, as trustee of Louisa B. Dur- 
rett, filed a bill for discovery, relief, and injunction, and to 
which bill Baber was made a party defendant ; together with 
Ann Groce, Lewis J. Groce, and others, as the heirs of Solo- 
mon Groce. This bill prayed for a perpetual injunction 
against Baber, as administrator, from further proceeding in 
his action of ejectment, and to Gompel him or the other de- 
fendants to execute title to the premises in dispute, and to de- 
liver up the grant to the said lot No. 4. . Pending the bill, to 
wit: in September, 1841, Baber having been appointed 
Chargé by the Government of the United States to the Court 
of Sardinia, he left this country on his said mission, having 
previously been discharged from said administration by the 
Court of Ordinary of said County of Bibb, and one Thomas A. 
Brown having been appointed administrator of said estate. 

In December, 1842, a trial was had on said bill, Brown not 
having been made a party, and a decree rendered, enjoining 
the action of ejectment and requiring the defendants to exe- 
cute title to complainant, as trustee, &c. for said lot of land, 
which title was executed in 1843, by the defendants other 
than Baber, under an order of the Supreme Court. Leave of 
reference is asked, to this bill. The bill further charges that 
Louisa B. Durrett, never had or made any claim to any por- 
tion of said lot, other than the acre sued for in the original 
action of ejectment, and that complainant at the time of the 
rendition of said decree, had been in possession of the remain- 
der of said ten acres for ten years, and that he refused and 
still refuses to deliver possession to the said Louisa B. 

The bill further states, that upon his refusal to give posses- 
sion under said decree, that John M. Fields, as trustee for 
the said Louisa B. commenced his action of ejectment against 
complainant for the recovery of the said ten acres of land; 
that said action is now pending in the Superior Court of said. 
County, thesaid Louisa B. having departed this life, and one 
Susan G. Cook, named as her executrix. 

VOL. X11t. 4 
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The bill prays that the action of ejectment may be spjoined 
that the order and decree of the Court under the first bill, may 
be set aside and rendered void; and that the deed executed 
by the heirs of Solomon Groce to John M. Field as trustee, 
may be delivered up to be cancelled. 

To this bill a demurrer was filed, on the grounds, 

1st. Want of Equity. 

2d. That the original bill and proceedings thercon were not 
attached as an exhibit. 

3d., Because the discharge of Baber should have been plead- 
ed in the action: of ejectment. 

The Court sustained the demurrer, and dismissed the bill, 
and this decision is-bréught up for review. 


Por & Nisset, for plaintiff. in error. - 


HarpDemay, for defendant in error. . , 


By the Court.—NisBkt, J. delivering the opinion. 


In considering this cause, we have found that Ambrose Baber, 
administator upon the estate of Solomon Groce, deceased, 
brought an action of ejectment against Louisa B. Durrett, ten- 
ant, for one acre of land, lying in the north-east corner of ten 
acre lot No. 4, of the Macon reserve, east of the Ocmulgee 
river, upon a grant from the State for that lot, issued to his 
intestate. Pending that agtion, Field the trustee of Mrs. 
Durrett, filed the original ,gmaking Baber the administra- 
tor of Groce, and the heirs of gaid Griige, fetong them Solo- 
mon Groce, who the bill charges to be a ihihor - and without a 
guardian, parties defendants. This bill. setting up that the 
lot of land No. 4, had been tr ansferred to Solomon Groce, 
deceased, the intestate of Baber, as security for certain debts 
and liabilities incurred by and due to him by one D. Durrett, 
which liabilities and debts had been discharged and cancelled, 
and that the same lot had been conveyed by D. Durrett in 
trust for the use of Mrs. Durrett, and that the grant had been 
collusively taken out in the name of Groce, prays that. the 
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action of ejectment be enjoined ;,-tat the grant be cancelled, 
and that the pyemises tr dispute in the action of ejectment, be 
' conveyed by the.administrator Baber, or the heirs of his in- 
tegtate, to the complainant: for the use of Mrs. Durrett. Ba- 
ber the administrator, and one of the heirs defendants, to wit, 

Lewis Grade, and-he only, answered the bill. No order was 
passed to take the bill as confessed by the other defendants, 
and noen-asked for. Allthe defendants were served, including 
Solomon Groce, the minor, but no guardian ad litem was ap- 
pointed. fox#him, nor did he appear by aregular guardian. In this 
state of the pleadings, the cause was brought to a hearing, and 
the Jury decreed, “ that the plaintiff in the action of ejectment 
be perpetually enjoined, and that he proceed no further therein ; 
and that the said administrator of Solomon’ Groce, deceased, 
or the heirs and distributees of said deceased, convey to the 
complainant, as-trustee of Louisa Durrett, the said premises in 
dispute, and that the grant for said lot of land, be delivered to 
the complainant.’’ The judgment of the Court was entered 
up in pursuance of this finding, and is dated ‘in December, 
1842. Atthe May Term, 1843, an order was passed by the 
Chancellor, reciting the above decree, and that the defendants 
had neglected and refused to comply with it, and directing 
that the Sheriff arrest the defendants, the heirs and distribu- 
tees-of Solomom Groce, deceased, including the minor Solo- 
mon Groce, and confine them in the common jail of the County 
until they comply with the decree, by making a conveyance 
of said premises to the complainant in the bill, it being lot No. 
4 in the public reserve at Macon, on the east side of the Oc- 
mulgee river, containing ten acres. In obedience to this order, 

the conveyance was made by the defendants to the trustee of 
Mrs. Durrett, of the lot No. 4, containing ten acres; and 

upon this deed, he instituted ejectment against Lewis Groce, 

who was in possession, for the ten acre lot No. 4. Pending 
this action, the bill of review was brought by Lewis Groce and 

T. A. Brown, administrators of Solomon Groce, deceased, set- 

ting forth the foregoing facts, and in addition to them, charg- 

ing, that pending the original bill, Baber the administrator, 
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had been discharged from the administration, by a judgment 
of the Ordinary, and T. A. Brown had been appointed admin- 
istrator upon the estate of Solomon Groce. It charges also 
that the order of May, 1843, directing the arrest and impris- 
onment of the defendants to that bill until they should com 
ply with the decree, is illegal and void, because it does not con- 
form to, but transcends the decree, and therefore the convey- 
ance of the lot of land No. 4, made under its coercion is void ; 
that there is error in the decree rendered on the original bill, 
because it was awarded against the defendants, except Baber 
and Lewis Groce, without their answer and without‘an order 
to take the bill as confessed ; because it was awarded against 
Baber, who had been discharged from the administration by a 
judgment of the Court of Ordinary, and when another repre- 
sentative had been duly appointed ; and because it was render- 
ed against Solomon Groce, a minor, without appearance by a 
guardian ad litem. The prayer is, that the decree and order 
be reviewed and-reversed ; that the deed executed to the trus- 
tee of Mrs. Durrett be delivered up to be cancelled, and that 
the action of ejectment be perpetually enjoined. Upon de- 
murrer, the Court below dismissed it for want of equity, and 
upon that ruling we have the questions made in the assign- 
ment. 

[1.] A Chancellor cannot fail to see at a glance, that the 
proceedings on the bill against Baber and the heirs of Solo- 
mon Groce, deceased, .are characterised by very great irregu- 
larity. The record of the decree on that bill abounds in errors— 
errors so transparent, that it is matter of wonder how they 
could have occurred under the eye of the able Judge who at the 
time presided over the Circuit Court. Itis error to decree 
against a defendant who has not appeared and answered, with- 
out.an order to take the bill pro confesso. In England the 
preliminary order is necessary. The cause is not ready to be 
set down for a hearing until it is taken. Itis the order 
(which is in character of an interlocutory decree) upon which 
the issue in such case is joined. Without it the defaulting de- 
fendant cannot, be considered as confessing to the allegations 
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of the complainant. It is indispensable to any action on the 
bill that he be adjudged to be in default, and in consequence 
of that default, that he:be adjudged to have confessed the 
plaintiff’s case. Itis a rule of universal application in Courts 


of justice, that a judgment cannot exist by intendment. It- 


must appear. If it does not appear, it therefore isnot. Re- 
cords of judicial action, are the evidence of rights protected, 
and of wrongs redressed. They must be full and complete. 
It is not pretended, however, that there was any order to take 
the bill for confessed in this case. Looseness in judicial ‘pro- 
ceedings is the vice of American Courts, and with my consent 
we will make no further progress.in that direction than we are 
constrained to make by the commands of the law. I do not in- 
tend to be understood as admitting that a decree against a de- 
fendant in Equity, who has failed to answer, without an order to 
take the bill pro confesso as to him, is merely an irregularity. 
It is an errorin law. It is error upon principle; it is an error 
upon the authority of the Courts of Great, Britain, and of some 
of our own States; and it is an error, because-contrary to the 
first of the rules of the Equity Courts of Georgia, which have, 
when not in contravention of law, the force and effect of law. 
Varying somewhat from the course of the British Chancery, 
we have arule which provides, that when a bill is sanctioned 
and filed, and the usual process taken out and served, and no 
answer is filed within the time allowed, the complainant. shall 
at the next term of the Court, if the defendant is still in con- 
tempt, apply for an order to the bill proconfesso. Such order, 
upon such application, it requires the Court to grant, and when 
granted it operates as an interlocutory decree, which entitles 
the complainant to have his cause submitted to a Jury ez parte. 
And further, it provides that if the complainant shall swear or 
affirm, that the answer of the defendant to the. whole or a part 
of his bill is absolutely necessary, and that without such an- 
swer, he can not support the truth of his allegations, the Court 
may permit him to make a special oath or affirmation of what 
he knows or believes the defendant could or ought to answer, 
and such oath or affirmation may be given to the Jury, together 
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with the bill and other proofs. This rule is positive in the re- 
quirement that ‘an order shall be taken. The time is deter- ; 
mined at which the complainant shall apply for it, and then 
it is not granted as matter of. right, but upon condition “that 
the defendant is stillin contempt. The efféct of it is also de- 
termined, which is to carry the cause, ex parte, to the Jury. 
Important rights of the defendant depend upon the observance 
ofthis rule—rights which are denied to him, if at any time the 
Court may without an order, proceed to decree against him. 
Such procedure vitiates the whole decree in this case. There 
are cases clearly where the Court may proceed to decree 
against the parties before it without prejudice to the rights of 
parties not before it. Here the parties are all before the 
Court, and the jurisdiction is over all these delinquent defend- 
ants, nor are they nominal or immaterial parties. It was com- 
petent to decree against them all, by pursuing the right course ; 
and failing to do so, the decree was erroneous. 1 Daniel’s Ch. 
P. 569, 570. Pendleton vs. Evans, 4 Wash. C. C. 335. 
Rose vs. Woodruff, 4 Johns. Ch. R. 547. Newland’s Pr. p. 
29. Hawkins vs. Crook,2 P. Wms. 556. 1 Rule Eq. Pr. 
in Geo. | | 
[2.] The discharge of Dr. Baber from the administration of 
Solomon Groce discharged him from the record of that cause 
as a party defendant. The judgment of the Court of Ordina- 
ry was conclusive upon the Court of Chancery. By that judg- 
ment, he was no longer the representative of the estate of 
Groce. Not only was he discharged, but another (T. A. Brown) 
by the order of the Court of Ordinary, had been appointed 
the representative of the estate. Brown ought to have been | 
made a party, upon suggestion of the discharge of Baber, but 
was not. The consequence was, that a decree was had against 
the estate of Solomon Groce, without a representative, and 
without a hearing, divesting it of title toland for which it held 
the State’s grant. This isnot apparent on the record of the 
decree. The facts in relation'to the discharge of Baber, and 
the appointment of Brown, are’brought to-light by the bill of 
review. Whilst, therefore, not an error in law apparent on the 
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record, it is a fact which makes void the decree against Baber, 
as administrator of Groce, and is a ground of equity which 
ought to have defeated the demurrer. It is-not a reply to this, 
that the heirs of Solomon Groce were parties tothe-bill. The 
legal title of the land in question, was in the administrator, to 
the exclusion of the title of the heirs, for the purpose of pay- 
ing the debts of the estate, if any ; and it does not appear to 
this Court, and could not appear to the Court below, on the 
argument of the demurrer, either that there were no debts to 
pay, or that the title to the lot of land in the estate of Groce, 
was nota valid title against the claim of Mrs. Durrett. Dud- 
ley’s R. 190. Carter vs. Anderson, 4 Geo. 516. 

[3.] The record discloses ‘the fact, that one of the.defend- 
ants, Solomon Groce, was an infant when the decree was render- 
ed against him. That an infant.cam be sued in Equity, there 
is no doubt—upon the idea that he is in the hands thon 
of his paramount guardian. _ Chancery, it is presumed, will do 
no harm to its peculiar beneficiary. The course seems to be 
to serve the infant even when there is a regularly appointed 
guardian. The infant cannot defend, nor can his guardian, 
but the Court will appoint a guardian ad litem to defend for 
him. Story’s Hg. §70. Daniel Ch. Pr. 203, 4, notes. 1 
McLean R. 174. 1 Ala. 379. 6 J. J. Marshall, 45. 1 
Barbour Ch. Pr. 83. 2 Paige, 304. 9 Vesey, 357. Mitf. 
Eq. Pl. by Jeremy, 103. In this case the infant appears to 
have been served, but no guardian ad litem to have been ap- 
pointed. Notwithstanding the Court proceeded to decree 
against him. He was not before the Court—he was without 
his day, and the decree was erroneous. Story’s Hq. Pl. §405. 
Cooper's Eq. Pl. 89,90. Gilb..For. Rom. 184,.187. Gre- 
gor vs. Melesworth, 2 Vesey, 109. 2 Munf.129. 3A. K. 
Marsh. 143. 3 Ham. 363.. T Ibid, 198. 

[4.] The bill was demurred to specially upon the ground 
that the record of the proceedings upon which the decree 
sought to be reviewed_was founded, was not made-an exhibit 
to that bill. The rule adopted by this Court, is that if the ex- 
hibit is not fully set forth in the bill, and the plaintiff’s case 
in any material point depends upon it, it must be appended. 
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The defendant is entitled to be served with a copy of it. See 
ease at Columbus in January, 1853. This is a statutory rule 
in all cases, and especially important in bills of review, 
founded upon errors in law apparent in the decree. The re- 
ord of the decree, upon which the whole case.depends, should 
be exhibited to the inspection of the Court and the parties. 
With us, in bills of review, the record of the decree to be re- 
viewed, is the record of the cause, and the whole record there- 
fore must go with the bill.’ It'is but a reasonable requirement, 
that he who asks areversal, should furnish to him in whose 
favor the decree stands, a copy of the record, that he may con- 
veniently defend. As too the questions made in sueh case are 
to be determined by the Court upon the record, it is necessary 
that the Court inspect the whole record. In this case the bill 
does not fully set forth the record, although it does state the 
substance of the decree. And it refers to the original bill as 
of file in the Court where the bill of review is pending, and 
asks that it be considered a part of the bill. Such reference 
and request are not sufficient. Either the record must fully 
set forth, (and I do not see that any thing short of a literal 
transcript of the material parts of the record would fully set it 
forth) or it must be appended. We should not, however, dis- 
miss this bill for this defect, but censuring it, permit the com- 
plainants to amend by appending the record. Upon one view 
of the reference to the original bill and decree as of file in the 
office of the Court where the cause is pending, the insufficiency 
of such reference will be apparent. It does not make the pa- 
pers thus referred toa part of the record of the pending eause, 
and they would not therefore come to this Court upon a writ of 
ertor. We'could not review decisions made ona bill of review, 
without inspection of the record of the decree, and we cannot 
command it, unless fully set forth in the bill, or accompanying 
it as an exhibit. ota Se ' 

[5.] We are also Well satisfied that there is equity in this 
bill, upon the allegation that the compulsory order of the Chan- 
" cellor for its execution exceeded the decree. To the extent 
that it transtended the decree, the Chancellor had no authority 




















MACON, FEBRUARY TERM, 1853. 33 


Groce vs. Field e¢ al. 








to pass it; to that extent it is void, and all acts done under it 
are also void. The decree was, that the defendants execute a 
conveyance of the premises in dispute to the complainant, and 
that the grant from the State to Solomon Groce, be delivered 
up‘and cancelled. By a careful inspection of the action of eject- 
ment brought by Baber, administrator of Groce, and of the bill 
brought to enjoin it, and upon which the decree was rendered, 
we find that the premises in dispute was one acre of land in 
the north-east corner of ten acre lot No. 4, in the Macon Re- 
serve, east of the Ocmulgec river. It was for that alone, that 
the action of ejectment ‘was brought. It goes for that by a 
clear description in words. It was toenjoin that action, that 
the bill was filed, and by injunction, the Court of Chancery 
took jurisdiction of the land, the subject-matter “Of that suit, up- 
on the equities touching the title thereto, set up in the bill. 
When therefore, the Jury found, and the Court adjudged that 
the defendants convey the premises in dispute, they meant the 
premises put in litigation by the action of ejectment first, and 
secondly by the bill. The premises put in litigation was one 
acre of land, as described in the declaration, which description 
is retained in the bill. The order requires the defendants to 
convey the premises in dispute, being lot No. 4, containing ten 
acres in the Reserve east of the river. The decree is for one 
acre, and the order requires the defendants to convey ten. 
That order is void, and would leave the parties as they were 
under the decree, as we have construed it, upon the hypothesis 
that that decree is unimpeachable. In support of the order, as. 
being in conformity with the decree, reliance was placed upon 
that part of the latter, which directs that the grant for the 
whole ten acres be delivered up and cancelled. The title to 
the one acre was embraced in the grant for the ten, it being a 
grant for lot No. 4, embracing ten acres, of which the one acre in 
dispute constituted a part. Construing the whole decree 
together, and in the light of the pleadings, we think that the 
Jury and the Court intended to decree a cancellation of the 
grant, so far forth and no farther, as it was a title to the one 
acre. And in this view of it, the two parts of the decree are 
VOL. XIII 5 
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made to harmonise. And thus we overrule the demurrer to 
this bill of review, and in so doing, overrule the decision of the 
Court below, which sustained it. The effect of all which is to 
open the original decree for a re-hearing, according to the law 
of the case herein pronounced. It is a case wherein we think 
it our duty to exercise the discretion by law conferred ppon 
this Court. It is remanded, therefore, with instructions, that 
the bill of review be amended, by appending toit as an exhibit 
the original record of the decree, and that the demurrer be 
overruled without prejudice to such rights of defence to the bill 
in support of the decree, if any, as may be consistent with the 
points now ruled, and with the law and ‘usages of Courts of 
Chancery in such cases. 
Let the judgment be reversed. 





No. 4.—JouN Rozar and JosEPH K1né, plaintiffs in error, vs. 
James ©. Burns, defendant in error. .- 


|1.] When the evidence is conflicting upon the main question in controversy 
between the parties, a new trial will not be granted. 


[2.] It is not error for the Court to omit to charge the Jury on a particular 
point in the cause, when not requested to do so at the trial. 


Complaint for debt, in Twiggs Superior Court. Tried be- 
fore Judge Powers. September Term, 1852. 


This was an action of debt, brought by James C. Burns 
against John Rozar as principal, and Joseph King security, 
on @ promissory note-for-$1094 00, dated the 18th July, 1845, 
and due the 1st day of January following, and payable to the 
plaintiff. 

To this action the defendant Rozar filed the plea of usury. 
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On the trial, the plaintiff gave in evidence the note on 
which the action was predicated, and closed. 

The defendant Rozar submitted in evidence twenty-five 
thirty dollar notes, and one for ten dollars and fifty-five cents, 
all made by the defendant Rozar, payable to the defendant 
King, all’ dated the 18th day of March, 1841, and due on the 
Ist day of January, 1842. 

The defendant Rozar then read in evidence the answers 
of plaintiff and King to a bill of discovery, filed in aid of his 
defence, againt Burns and King, each of whom stated in sub- 
stance that Burns had no connection with or interest in the 
small notes; that the note sued on of $1094, was given for 
loaned money, under the following circumstances: Rozar was 
indebted to King, and was unable to pay him. King desired 
to purchase land, and for that purpose needed the money, and 
at the request of Rozar, King applied to Burns to loan Rozar 
the money. Burns proposed to loan it to Rozar, provided 
King would become his security. King procured Rozar to 
give the note sued on,. and ‘he signed as security, and Burns 
subsequently paid him in money and bona fide the full amount 
of said note, without reserving or expecting aa usurious in- 
terest thereon. 

In his amended answer, King admitted that he had resery- 
ed in said small notes interest at and after the rate of twelve 
and a half or sixteen per cent. per annum. 

The defendant read in evidence the testimony of John L. 
B. Rozar and _Robert Rozar, taken by interrogatories, who 
swore, ‘that on the day the note sued on was given, the de- 
fendant King came into the field where witnesses and defend- 
ant Rozar were at work, and stated that he wished Rozar to 
renew his notes. The $1094 00, was then and there written, 
and signed by defendant Rozar and given to King in renewal, 
and in lieu of the small notes read in evidence. King also 
signed it. Burns wasnot present. The original consideration 
of the small notes was $400 00. The large note was aires on 
the 18th day of October, 1845.” ; 

The Court charged the ‘ieee “That if they believed from 
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the testimony, King was the agent of Rozar in the transaction, 
and Burns loaned the money bona fide to King as the agent 
of Rozar, and that it was not-a shift and device to evade the 
Statute of usury, they should find the full amount of the note 
for plaintiff. 

To which charge counsel for defendant excepted. 

The Jury found a verdict for the phinul, for the full 
amount of the note. 

Whereupon counsel for defendant moved the. Court for a 
new trial, on the following grounds—. 

1st. Because the Jury found contrary to law. 

2d. Because the Jury found contrary to evidence, justice 
and the equity of the case. . 

3d. Because the Court erred in his charge to the Jury. 

4th. Because the Court erred in omitting to charge the 
legal effect of the transaction, if they should believe the facts 
offered in evidence. 

Which motion was overruled by the Court, and these de- 
cisions and ruling, are brought up for review. 


RockwELi & ScarBorovuaeH, for plaintiff. 


I. L. Harris & Hut, for defendant. 
By the Court.—Warnen, J. delivering the opinion. 


[1.] There is no doubt that there ‘was wswry in the small 
notes executed by Rozar to King, and the only question is, 
whether the large note for $1094 00, executed by Rozar, pay- 
able to Burns, was in’ fact, given for the renewal of the small 
notes, or whether it was given for money loaned on the part of 
Burns, so as to enable Rozar to take up the small notes given 
by him to King. In regard to this feature of the case the 
evidence is conflicting. 

There is evidence in the repund that Rozar requested King 
to apply to Burns for a loan of the money to enable him to 
pay off the notes due King ; that King did so make applica- 
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tion to Burns, and Burns agreed to loan Rozar the money if 
King would sign the note as security, which he did, and with 
the money so obtained from Burns, the small notes were paid 
off. That is the history of the transaction, as given by King 
and Burns, whose answers were read in evidence by the de- 
fendant at the’ trial. The defendant proves by his two sons, 
who were present when the large note was executed, though 
made payable to Burns and signed by King as security, with- 
out the request ‘of defendant, was given in renewal of the 
small‘notes. Upon this state of facts, the Court charged the 
Jury, “that if they believed from the testimony King was 
the agent of Rozar in the transaction, and Burns loaned the 
money bona fide to King as the agent of Rozar, and that it 
was not a shift and device to evade the Statute of usury, 
they should find the full amount of the note for the plaintiff.” 
There is evidence in the record of the agency of King in pro- 
curing the loan. of the money from Burns; for King states in 
his answer, “that at the request of Rozar he made applica- 
tion to Burns to borrow the sum of money _—s loaned by 
him for said Rozar.” 

[2.] There was no request made for the Court to charge 
the Jury on the point which it is‘now, insisted the Court 
committed error in omitting to charge the Jury. We find 
no error in the charge of the Court, and no error in the 
refusal of the Court to granta new trial. The evidence was 
conflicting upon the main question in controversy between the 
parties, and the Jury were the proper judges of the credibility 
and effect of the testimony submitted to them, Although, in 
our judgment, Burns may have loaned the money bona fide, 
yet, it is not so clear that King was altogether -dlameless in 
regard to the wswry in the small notes: but that was a ques- 
tion for the Jury, and they have decided it; and according to 
the facts disclosed in this record, we have no legal authority 
to interfere with their verdict. 

Let the judgment of the Court below be affirmed. 
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No. 5.—NemMATHA NewMAN, plaintiff in error, vs. J. 8. 
CoLBERT, e¢ al. defendants. 


[1.] The 20¢h section Statute 29th Charles II. ch. 8, forbidding any evidence 
to set up a nuncupative will, after six months after the time the will was 
made, unless it was reduced to writing within six days from the making 
ofsuch will: Held, not to be repealed by the Act of 1805, allowing an ap- 
peal fromthe Court of Ordinary. 


Caveat on appeal, in Coweta Superior Court. Tried by 
Judge Hitt. September Term, 1852. 


The issue in this case arose upon a caveat to the nuncupa- 
tive will of Martha Newman. The following statement of facts 
was agreed on by counsel for the parties: 

“That Martha Newman, died in September, 1851, in two or 
three days after the speaking of the pretended testamentary 
words: that Nematha Newman, the propounder of the will, at- 
tempted to prove said will before the Court of Ordinary of Cowe- 
ta County, atthe January Term, 1852, which Court gave judg- 
ment in favor of the caveators, (the defendants in error.) An 
appeal was taken by the propounder, within the time prescrib- 
ed by law; the cause was continued at the March Term, 1852, 
of the Superior-Court of said County. That the will, nor.the 
substance of it, nor the testimony going to establish it, were 
not reduced to. writing within six days after the speaking 
the testamentary words.” 

On the trial, ‘counsel for caveators moved to dismiss the 
cause, because more than six months had elapsed since the 
speaking of the pretended testamentary words, and therefore 
no testimony could be given to prove said will. 

The Court sustained the motion and dismissed the cause, 
and this decision is assigned as error. 


McKintey & Bucuanay, for plaintiff in error. 
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R. W. Sis, for defendant in error. 
By the Court.—Nispxt, J. delivering the opinion. 


[1.] The decision of the Ordinary against the will in this 
case, was taken by appeal to the Superior Court. Upon the 
trial on the appeal, the caveators moved to dismiss the cause, 
upon the ground, that six months having elapsed since the 
speaking of the pretended testamentary words, and the testi- 
mony to prove them not having been reduced to writing with- 
ing six days after the making of the alleged will, no evi- 
dence whatever could be received to set it up. The caveators 
below and here, relied upon the 20th section of the Statute 
29th Charles II. ch. 3, which is in these words: “after six 
months passed after the speaking of the pretended testament- 
ary words, no testimony shall be received to prove any will 
nuncupative, except the said testimony or the substance there- 
of were committed to writing within six days after the making 
of the said will.” 1 Williams’ Executors, 65. 

The plaintiff in error, not controverting this section of the 
Statute in its general application, or denying that its require- 
ment had not been complied with in this case, and admitting 
that more than six months had transpired since the testament- 
ary words were uttered, claims that the judgment of the Court 
sustaining the motion to dismiss was. erroneous, because the 
20th section of the Statute 29th. Charles IT. is repealed by 
our own Act of 1805, authorizing an appeal from the decisions 
of the Court of Ordinary. Prince, 238. This is the only 
point which he makes. His argument is, that the appeal, asa 
matter of necessity, carries the hearing of the cause beyond the 
six months; that before the expiration of the six months, he 
is allowed to prove the will, although the testimony was not 
reduced to writing within six days; that the appeal takes up 
the case, with every right which on the trial before the Ordina- 
ry belonged to the appellant, and as the first hearing was be- 
fore the expiration of the six months at which time it was his 
right to prove. the will, the appeal in this case carries with it 
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this right; and farther, unless this be conceded, the right of 
appeal is unavailing and a mockery. “Now, such being the 
rights of the appellant, he insists upon it, that the Legislature 
in conferring them by the Act of 1805, did thereby repeal all 
anterior laws and parts of laws in conflict with them, among 
which is the 20th section of the Statute of 29th Charles. Ei- 
ther then, says the learned counsel, this section is repealed, or 
the right of appeal granted by the Aet of 1805, is a nullity. 
But we do not think that cither of these conclusions are in- 
evitable. On the contrary, we think that the 29th Charles: may 
stand, and with it, in every perceivable harmony, the Act of 
1805. sabe 

The whole effect of the Act of 29th Charles, is, by forbid- 
ding all evidence after six months, unless it is reduced to writ- 
ing within six days, to establish the kind of evidence which 
should alone after that time, be competent to set up a nuncupa- 
tive will—not exactly written evidence, but evidence which 
litterally or in substance has been reduced to writing within six 
days from the making of the will. It ordains a rule of evi- 
dence. Now the right of appeal, and the evidence by which 
the appellant’s cause is to be supported, are very different 
things. Giving ‘that right does not disturb the rules of evi- 
dence in the cause. Whether the party can sustain his case 
by legal testimony or not, his right to appeal is the same. In 
this and all cases, the appellant takes the risk of making 
out his case according to the rules of law which govern the 
trial. He is not obliged to appeal; and if he does, knowing 
that he cannot prove his cause by such testimony as the law 
requires, he acts unwisely, and cannot complain of consequen- 
ces. With equal truth, it might be said that an appeal repeals 
the law of evidence in every ease. With equal truth it might 
be said that because a party is entitled to appeal, a witness in- 
terested in the event of the suit may be sworn. The very 
same exclusion of evidence’ complained of here, might very 
well take place without an appeal; for if for any cause the 
caveat before the Ordinary is delayed in its hearing beyond 
six months, no testimony could be then received, which had 
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not. been reduced to ‘writing aceording to the provisions of the 
20th section 29th Charles. ; 

_ It is the duty of. the Courts if possible to give effect to all 
laws, studiously . ayoiding the annulling of any. The appeal 
is in ‘subordination to the law. of. evidence.. And we see. no 
conflict between the Act of 1805 and the 20th section: Statute 
29th Charles II. That section was enacted to prevent frauds 
and perjuries, perhaps more easily perpetrated and_ incurred 
in cases of this sort than ‘any-other.” It is to be strictly con- 
strued, and is a most wise,and salutary enaetment. 

“Let.the judgment be affirmed. 











No. 6.—Wini1aM G. Waiacr, plaintiffin error, ve. GEORGE 
M. Duncan, defendant in error. 


[1.] The Act of 1830, (Cobb's New Digest, 527) passed for the protection of 
the rights of remainder-men and reversioners in personal property, should 
be strictly construed, and its provisions filly complied with. The allega- 
tions in the bill, for a ne exeat, should conform substantially, if not literally 
to the requisitions of the Statute, and the oath of the complainant be ae 
itive as to the truth of the gharges i in the bill. ae 


i Hguiip, ‘in, Leaks, Gapsiok Chonda eal 
bill, decided by Judge Powers. October Term, 1852. ‘ 


William G. Wallace filed a bill of ne , exeatt against George 
M. Duncan, returnable to,the May Term, 1852,'of Dooly Su- 
perior Court, to restrain the said Dunean from removing 
certain negroes claimed by him in remainder. 

To the bill was attached the following affidavit : 


Grorera, DooLty County: 


In person came before me, Joseph Sykes, a Justice of the 
VOL. XIII. 6 
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Peace, in aa for said county, William G: Wallace, wh being 
duly sworn, saith that the facts stated in the “foregoing bill 
are true so far as they. depend upon his “own. knowledge, and 
so far as they depend upon the information of others,: he be- 
lieves: them to be true. “Sworn +o, and subscribed before me 
this the 15th tr: of November, 185f. ! 
WILLIAM. G. “WALLACE. | 
JoserH SYKES, J..P> 
At the Ostober Term, 1852, of said Court, counsel’ for de- 
fendant moved to dismiss the bill, on the ground that the 
Court had no, jurisdiction of the cause ; the affidavit, not be- 
ing such as the Statute requires,* . 


The Court suspended the motion ne eee wate the bill, and 
counsel for complainant excepted. 


Hunter, for plaintiff: in error. 
S. TF. Baruey, for defendant in. error. 


By the Court.—Lumpxin, J. delivering the opinion. : 


*The following is the Statute: ; 
“It shall and may be lawful, for any Judge of the Superior Courts of 
this State, on application to him, by bill, at the instance of any person or 
persons claiming personal property, in remainder and. reversion, to grant a 
Writ of ne exedt or other sufficient process, to restrain the person or persons 
having the control or possession of such property, from removing: the same 
beyond the limits of this State—or to give good and sufficient security, 
residing in the County, to the party claiming, in a sufficient penalty, to be 
fixed by such Judge, that the property shall be subject, and accessible to 
the demand of the person or persons entitled thereto, in the County wherein 
such property may be at the time of i issuing of such writ: Provided, that 
the person or persons, or one of them, suing for the benefit. of such writ, 
shall make affidavit of his, her, or their right to, and of the value of the 
property in question, and that he, she or they, entertain serious apprehen- 
sion that the property will be removed beyond the limits of this State, 
and that his, her, or their rights, will be impaired, unless a.remedy be afford- 

ed for the preservation thereof.” (Cobb's New Digest, 527. 
, , Reronter. 
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The only point in the ease. is, as to the sufficieney of the 
affidavit, under the Act of 1830, passed for the protection of 
the * rights, ‘of remainder-men- and reversioners in personal 
property. Cobb's New Digest, 527. 

The proper mode of proceeding under this Statute, is for 
the bill. to contain the necessary allégations, as to the nature 
and description * of the property, the complainant’s title, &e. 
and all those issuable facts. which may be contested, and if 
done suceessfully, upon the coming in of the decree to that 
effect, the bond originally taken, falls to the ground. And.the 
affidavit should pursue mibetantanlly, if not iterally, the terms 
of the Act. 

Here the bill set forth the sanideaial 8 slate to the proper- 
ty in dispute—its value—and that he entertains serious appre- 
hensions that it will be removed beyond the limits of the State, 
and that his rights will be. impaired unless adequate relief is 
afforded for their protection and preservation. Had the oath 
been sufficiently positive as to the truth of these charges, we 
should be inclined to sustain the proceeding, notwithstanding 
the omission to repeat these facts. in the oath, in literal .com- 
pliance with the provisions of the law. 

But the question recurs, is the affidavit sufficiently positive ? 
It is in the usual form of an oath appended.to a bill in Equity: 
that the facts stated in the bill are true, so far as_ they de- 
pend upon the complainant's s own. knowledge; and so far as 
they depend-upon the information of others, he believes. them 
to be true. What portion of these facts depend upon the com- 
plainant’s own knowledge, and what portion upon the informa- 
tion of others, does not appear. Suppose the whole depended 
upon the information of others, and such may be the case for 
anything in the affidavit to the contrary, it would not be con- 
tended that he would be entitled to the harsh remedy given by 
this Statute. It cannot be said that he swears even to his 
interest in the property. In bills at Common Law, to obtain 
a ne exeat upon equitable demands, certainty as to this point 
is- necessary. -They are analogized to cases of bail at Law, 
where the creditor must swear to his debt. - : 
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Suppose that Wallace was indicted for perjury upon this 
affidavit. Would it not be indispensably necessary for the 
State to show before a conviction could be had, that all the 
facts charged in the bill had not only not come to the 
knowledge of the affiant, but that he did not believe them upon 
the information of others. Such Iooseness was never intended 
to bé sanctioned by the Legislature. , 

In support of our opinion as to the want of positiveness in 
the complainant's verification of this bill, see Elches vs, Lance, 
7 Ves.417.. Oldham vs. Oldham, 7 Ves. 410; 8 Ves: 33. 
Jones vs. Alephson,.16 Ves. 470. Percy vé ” Powell, eited in 
Beame’s “ View of the Writ of Ne Exeat,” D- 25, MS. case of 
Mr. Bell. 

Judgment affirmed. 





N 0. 7.—Hiram Wit.1aMs, plaintiff in error, v8. Tuowas. H. 
Dawson, , Seaman 4 in error. 


[1.] Where a defendant has failed to appeat at the first term of the Court, 
and file his answer in writing, as required by the Judiciary Act of 1799, 
he will‘not.be permitted at the first term after an appeal has been enter- 
ed, to file.a new answer, under the rule which allows him to amend his 
answer. Heis not allowed to,plead de novo at that time, as matter of 
right; but he may pay up all costs which have.accrued, open the default, 
and plead instanter to the merits of the actiea, as provided by the 87th 
Common Law rule of wae . - 


‘hetemaiaih, 4 in Dooly Superior Court. Tried before. Jug 
Powers. - Getpbar iarad 1852. 


This was an action of anvniingalts britain by Dewaon against 
Williams, on a promissory ‘note, returnable to the May Term, 
1851, of Dooly Superior Court: At the April Term, 1852, 
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thé defendant confessed judgment, and entered air appeal, hav. 
ing filed no plea, 

*At'the October: Perm, 1852, counsel for the defendant 
nioved the Court to allowhim to open the default,” pay the 
cost; and plead instanter to the merits of the action. 

Thé Court overruled the —, and courisel - defendant 
excepted. 








WarREY, ‘for plaintiff in error. 
By the Court.—STaRnns, J. delivering the opinion. 


[1.] At the first term of the appeal, the defendant moved 
the-Court to amend his plea, which motion the Court overruled, 
on the ground that the defendant had filed no plea before that 
time, as required by the Judiciary Act of 1799. 

This motion was: properly | overruled, for the reason that the 
defendant. had never filed any plea in the am to be amend- 
ed. 

The oneal for the defendant then moved the Court for 
leave to-plead de: novo to the action, whieh motion the Court 
refused. 

The 5th Common Law rule of practice, which sithosiers a@ 
defendant to make.an amendment to his answer, is founded on 
the idea, that he appealed, and answered in writing, as bins a 
ed by the Judiciary Act of 1799. 

We are not aware of any Statute, or rule of practice, which 
authorizés a party defendant who. has filed no answer, to plead 
de novo on the appeal, as matter of right. This motion was 
therefore, rightly refused by the Court. 3 

The counsel for the defendant then moved the Court to per- 
mit him to pay up’the costs, open the default, and plead in- 
stanter to the merits of the action; which motion the Court 
overruled. In our judgment, the Court erred in overruling 
this motion. ' By the 37th Common Law ‘rule of practice, the 
defendant is entitled to open the default on payment of costs, 
and to plead instanter to the meyits of ‘the action, ‘and if the 
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plaintiff is surprised by the plea, the cause shall_be continued 

at the instance of the defendant, .2 Kelly, 473... Thedefend- 

ant, as it-regards opening the default .and pleading to. the me- 

rits of the. action, is certainly in no worse condition for that 

purpose when the case is on the appeal, than before an appeal 

has been entered.. Let the judgment.of the Court below be 
reversed on the last assignment of error. 














No. 8.—RicHarD Byrn, plaintiff in, error, vs. Douenty & 
Bak, delondatite in error. - 


[1 Jj A siteaiens to the Jury as to the. law, not warranted be the evidence, is 
error, and a charge is warranted by evidence when there is conflict. of tes- 
timony, the Court leaving the ane of the facts upon ° which the charge 
is based to the Jury. 

[2.) Ifa principal recognize or adopt a tranenction made by his factor, he 
assumes all its obligations, both to third persons, and to the factor; and to 
bind the principal, it is not necessary that he confirm it directly or posi- 
tively, bus. the confirmation . may arise by implication from the acts or 
proceedings of the principal, in pais.) 

L3. ] Ifa consigneé advance upon cotton consigned to him, tothe owner, or 
a third’ person on his account, without a special request, and the owner 
recognize the act by treating the transaction as his. own, or by receiving — 
the benefits of it, he is bound to refund the advance to the consignee. 

[4.] The acts and conduct of the principal, relative tothe trausactions of his 
agent, are construed literally in favor of the agent. 

[5.]. When a factor had drawa upon his house for the amount of ths ae 
and the-draft was delivered’ to the drawee : Held, that in the eye of the 
law, that was an advanee, and gq ratification of the transaction before the 
peneny was in fact ore on the ai would bind. fen previpal torefand, 


_ Assumpsit, in ‘Newton iengeior Court. Tried before Judge 
STARKE, ia anit Term, 1852. 


This was. an action. of asanmpeit, bought by Doughty. & 
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Beall against Richard Byrne, for the recovery of eleven hund- 
red and five dollars and forty-six — an by the pisin- 
tiffs for the defendant. > 

. On the+trial,; much evidence was achive to the Jury, from 
which it appears, that in the latter part of the year 1850, 
Thomas F. Jones-sold'to Byrne, the defendant, a-lot of forty- 
two bales of cotton, for which Byrne paid him all the purchase 
money, except $1078,50. 

The cotton ‘was forwarded. to the plaintiffs, whe were com- 
mission merchants in the city:of Augusta, and who had been, 
and were at the time, acting as factors for the defendant. 

Thomas F. Jonés swore- that some time in June, 1851, he 
heard a conversation between Beall and Byrne, in which 
Byrne stated- that. witness ought’to be paid, but he did not have 
the money. » Beall drew an order on ‘plaintiff’s house; in Au- 
gusta, for the amount, in favor of witness, for Byrne to sign ; 
which Byrne refused to do; and remarked that Beall could 
pay witness, and they would have a settlement afterwards. 

Beall then said it would make no difference, he-would charge 
the amount in Byrne’s-aecount, and accordingly’ gave witness 
a draft drawn by~ himself for the amount, on the house of 
Doughty & Beall, and witness afterwards got the money. - 

J. H. Murrell, sworn.—Stated that he heard defendant; 
Byrne, say to Beall, one of the plaintiffs, that if he would pay 
Jones the balance due him on the cotton, $1078. 50, he would 
settle with him. 

N. Hunter, sworn—Was present at the attempted settle- 
ment between the plaintiff, Beall, and defendant, Byrne; when 
Byrne stated that plaintiff might settle with. Jones for the cot- 
ton, and that he would have nothing to do with it...This. was 
subsequent to the conversation sworn to by Jones and Mur- 
rell. 

The Court charged the J ury—' “That if the amount for 
which this action is brought, was advanced by, the plaintiffs to 
Jones, at the request of the defendant, then there is an end of 
the matter, and the recovery must be for the plaintiff. 

“ And although the defendant may not have requested the 
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advancement to be. made-to. Jones, -still. “you: will find for the 
plaintiffs, if the defendant has treated. the- transaction. as his 
own, by recognizing it as his own ; and-if-he has by his assent, 
had the: benefit of the advance, he-is.liable for the amount: 

- If the advance was not. made: by ‘defendant's. ‘request—if 
he has not‘treated the transaction as his‘ own—or if he has not 
by. his assent, had:the benefit of: the advance, he is not. liable.” 

Counsel for defeniant requested the Court to .charge the 
Jury—“ That in order to bind the defendant,~hbis recognition 
of the transaction « must; have been aftor the mony was ad- 
vanced.” : 

~The Court ‘iltese to sles the sieadior 

The Court: further. instracted the Futy—* That slide 
they might believe from the evidence, that. Byrne gave direc- 
tion and controlled. the cotion, yet. if they believed from the 
evidence, that ‘he did not. request plaintifis to advance it for 
him, but expressed his dissent. to the. payment of it on his ac- 
count by the plaintifis, before they had given. Jones a draft for 
the same, you must-find for the defendant.” 

To which charge and refusal to charge, counsel for defondant 
excepted. . “The Jury-fownd a verdict for the plaintiffs. — 

Whereupon: counsel for. defendants moved for a new trial, 
upon the following grounds: 

Ist. Because the’ Court.erred:in charging the, Jury that: if 
they believed the defendant had the benefit of the sale of the 
Jones cotton, whether the plaintiffs advanced the money with 
or without his request, they ought tofind for the plaintiffs. 

2d. Because the Jury found without and against evidence. - 

“83d. Because the: dary: found anere to sate, and agnielt 
the charge ofthe Court. : 

‘The Court refused to qt a new trial, and iontieed for de- 
fendant excepted; and-upon these several exéeptions assigned 
error. 249° tsetse? 








W..W. Cranks, for plaintiff in error. - 


»Fiovp; for defendants im error. 
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By the Court.—Nissxt, J. delivering the opinion. 


[1.] The exceptions are to the instructions of the Court to 
the Jury, and'to the refusal of the Vourt to instruct as request- 
ed by the plaintiff in error, who was defendant below. A new 
trial was also moved, and refused, and exceptionstaken. The 
evidence (a large portion of which is not found in the Reporter's 
brief, and indeed was not required to be there,) shows that the 
defendants in error, Messrs. Doughty & Beall, commission 
merchants in the City of Augusta, during the winter of 1850, 
and spring of 1851, were the factors of Byrne, the plaintiff in 
error, who was cogeged' in the business of buying and selling 
cotton. Byrne residing in the interior, bought cotton, and con- 
signed it to Doughty & Beall, who advanced upon it; sold it 
for their principal in Augusta, or shipped it on his account, to 
New York. The transactions during the season, between the 
parties, amounted:to aconsiderable sum. The relation between 
them is plainly established to be that of principal and factor ; 
and the questions made in the record, are to be determined by 
those rules of law which ‘apply to, and govern that relation. 
This suit was brought by Doughty & Beall, for the sum of 
$1078.50, with interest, advanced by them to one Jones, 
upon forty-two bags of cotton, bought by Byrne of him, and 
consigned to them. The presiding Judge instructed the Jury, 
that “if the amount-for which this action is brought was ad- 
vanced by the plaintiffs to Jones, at the request of the defend- 
ant, then there is an end of the matter, and the recovery must 
be for the plaintiffs.” I did not understand the counsel to deny 
that this'is sound law, although it is excepted to. I know 
that he would not peril so good a professional reputation as he 
enjoys by so rash a denial. That a consignor is liable to his 
factor for an advance made upon a consignment of cotton, at 
his request, whether made to him or to a third person on his 
account, is too plain a proposition to require even a reference. 
But he objected to this charge, because not warranted by the 
evidence. If that’ be so, as we have frequently ruled, it is 
error. Clearly it is not so. What is the evidence? Byrne 
VOL. XIII 7 
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bought the cotton from Jones, and paid for it, except $1078.50, 
and notified Doughty & Beall of the purchase, giving them spe- 
cial instructions about it, when it should be received. Jones, 
because of the non-payment of this balance, retained the cotton 
at the depot at Covington, for some time, and finally shipped 
it to Doughty & Beall, in his own name; determining, as he 
said, to retain the control over it until “a was paid. It was 
received by Doughty & Beall, and by them and. by Byrne, 
from the beginning, until it was-shipped and sold at New York, 
and an account of the sale rendered to him, recognized and 
treated as cotton belonging to Byrne. Upon Jones’ demand 
upon Byrne for this balance, he declined-paying, saying that 
he had not the money, and that Doughty & Beall ought to. pay 
it, for they. had refused to advance farther funds. In the 
month of June, 1851, Beall, one of the firm of Doughty & 
Beall, called upon Byrne for a-settlement, and Jones testified 
to what transpired at the interview. At the time of this in- 
terview, Jones had not been paid, and the difficulty in theway 
of a settlement grew out of that fact. Jones. says that Beall 
proposed to Byrne to pay it by adraft-upon Doughty & Beall, 
and drew a draft for him to sign, which he refused to do, say- 
ing, ‘Beall could pay him (Jones) the money, and they could 
have their settlement afterwards.” The witness proceeds to 
say that some contention arose, and Beall said, .“‘it would make 
no difference, he would charge the amount of the draft against 
Byrne.” Thereupon he drew a draft for the amount, on his 
house in Augusta, which Jones says he took, and got the 
money. He testifies also, to what occurred at a subsequent 
interview, and says that Beall demanded. the draft of him, 
witness, and that from his recollection of the facts of that in- 
terview, he (the witness,) ¥ was to retain the draft and thus get 
the money. 

Another witness, Murrell, testifies, that he was seein at 
the interview between Beall and Byrne, when the draft was 
drawn, and that Byrne told Beall that if he would pay Jones 
the balance of $1078.50, due on the cotton, he would settle 
with him. - Here then, by two unimpeached witnesses, a request 
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to advance this money was plainly proven. Was this evidence 
enough to warrant the instruction? The counsel, however, to 
sustain his objection to this charge, relies upon the testimony of 
another witness, Hunter. He testifies that he was present at an 
interview, about thesame time, between Beall and Byrne, when 
an attempt at a settlement was made ; that the difficulty seemed 
to grow out of losses on cotton; that Byrne told Beall that he 
had no objection to his settling with Jones for his cotton, and 
that-he would have nothing to do with the Jones cotton, and 
Beall might settle with him for it. Beall told Byrne that he 
had paid Jones for his cotton, and Byrne replied that he had 
no objection to his doing so. Byrne refused to settle with 
Beall on account of the Jones cotton. Upon this evidence the 
assumption is made, that, the charge was not warranted by the 
evidence. The fact is, that it is not in the least in conflict 
with the evidence of Jones and Murrell, which: established the 
request to make the advance, because upon cross-examination, 
Hunter testifies that the interview which he witnessed was the 
last interview between the parties. At the first interview, 
Jones and Murrell prove that the request was made, and that 
in pursuance of that request, Beall did in fact, then and there, 
draw upon his house for the money, and hand the draft to 
Jones ; and more, Hunter swears, that at the interview that he 
witnessed, Beall stated that he had paid to Jones the balance 
on his cotton. The liability of Byrne was fixed by the re- 
quest to Beall to advance, and by his promise to settle with 
him for it. He could not escape from this liability by a sub- 
sequent renunciation of it. Neither the law—nor the faith of 
merchants—nor morality, will allow a man to assume an obli- 
gation, and escape from it by a subsequent repudiation.. But 
concede that Hunter’s evidence is in conflict with that of 
Jones and Murrell, is the Court forbid to charge upon the law 
of a case-because there is conflict of evidence? I know of no 
such rule. It is his duty to leave the facts to the Jury, as 
Judge Starke did here, instructing them that if there was_a 
request, they should find for the plaintiff. They did find that 
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the request was made, for _ rendered a- verdict for the 
plaintiffs below. 

BP] The next instruction is. as impregnable as the first. 
It is in the following words: “And although the defendant 
may not have requested the advancement tobe made to Jones, 
still you will find for the plaintiffs, if the defendant has treated 
the transaction as his own, by recognizing it as his—if he has 
by his assent had the benefit of the advance, he is liable for 
the amount.” I understand his honor to say in this charge, 
that if the principal recognizes an advancement made by his 
agent, he is bound to refund it, and that treating the transac- 
tion as his own is a recognition. And farther, if he receives 
the benefit of the advance, he is to be considered as assenting 
to it, and is liable. 

[3.] An agent has a right to charge his principal with all ad- 
vances made by him in the regular course of his employment. 
The agent has a lien on goods in his hands for advances, and 
in addition thereto, the principal is personally liable therefor ; 
provided always, that such advances are made in good faith, 
and without negligence, and are necessary to protect and pro- 
mote the interest of his principal in the subject-matter of the 
agency. (See these doctrines discussed in Brown, Shipley ¢ 
Co. vs, P. A. Clayton, in the 12th Vol. of Geo. Rep. not yet 
published.) A request to advance is not always necessary to 
be proven, nor a promise to refund. A request may be im- 
plied from the nature and regular course of the business in 
which the agent is employed, and in that case the law creates 
a liability to pay. In this case, the request to advance may 
be fairly implied from the nature of the business, and from its 
regular course. But the charge now being considered, does 
not go upon the ground of a request, express or implied ; but 
upon the ground of recognition. The presiding Judge uses the 
word recognize. In its connection here, it has no meaning, I 
apprehend, different from that of ratify. Recognition, con- 
firmation, adoption, and ratification, are used indifferently in 
the. books, as haying substantially the same legal import. 
Now, in relation to this doctrine, I say that to bind the prin- 
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cipal, there is no necessity for a positive or direet confirmation 
on his part, of the'act of the agent, but it may-arise by impli- 
cation, from the acts or proceedings of the principal im. pazs. 
3 Chitty on Com. and Manuf. A9T, 198..°1- ipa ‘on 
Agency, 45. — Story on: Agency, §253... ~ 

[4.] And for-this purpose the acts and outa of the prin- 
cipal are construed liberally in favor of the agent: Slight eir- 
cumstances and small-matters, will sometimes suffice to raise 
the presumption.of ratification. Story on Agency, §253, notes 
2.and.3.. -Authority to do the act, is presumed from subse- 
quent-acts of assent-and acquieseence. This is the general 
proposition, and really covers the charge of.the Court. Paley 
on, Agency, by Duniap, 171, and note ~O. . Livermore, Pr. 
and Ag. vol. 1, p. 44, ‘et seq. -Dunlap’s Paley on Ag: 4, 114. 
Story on Agency, $$258 to 260. The effect-of ‘such ratifica- 
tion is-not only to bind the. principal to third persons,’ but to 
subject him to the same obligations to: the agent as if he had 
been expressly employed to do the act. - Zbéd.-' But one act 


from which acquiescence -may. be presumed, is that act speci- 


fied by Judge Starke, to-wit, treating the transaction as: his 
own. As for example—if: a .factor-purchase goods contrary 


to orders, and the principal refuses to accept the. contract,. 


but having received the goods, afterwards sells them on his 
own account, that would ratify the purchase. He acts upon 
the transaction, treats it as his own. ~ Story on Agency, §259. 
Cornwall vs. Wilson; 1 Vesey, 509; 1 Livermore, Ag. 395, 
396. 4 Bing. 722.. Paley on Agency, by Lloyds 28, 29, 31. 
6 Wheat. 240. 5 Hill's N. ¥. R. 137. Another act from 
which ratification may be presumed is that also specified by 
the Judge, to wit, receiving the benefit of the transaction: 
Dunlap’s-Paley, 171, note. 9 Craneh, 153: 4 Mason, 296. 
1 Adol. and Filis, 526. This charge is’ made-one of the 
grounds for a new trial, and may be considered as disposed of. 

[5.] The Court was requested to instruct the Jury, that in 
order to bind the- defendant below, his recognition of the trans- 
action must have been after the money was advanced; which 
was declined, and thereupon exception taken. . There are sev- 
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eral reasons why the Court should not haye given this instruc- 
tion. In the first place, to bind the defendant, Byrne, it was 
not necessary that the recognition should be after the money was 
paid.. The very idea of recognition is that.it.must be after 
the transaction which it adopts. A recognition cannot pre- 
cede the fact-recognized. The Court had already charged the 
Jury as to what would amount to a recognition of the transac- 
tion. And what was the transaction? It-was the advance 
made by Doughty & Beall on the Jones-cotton. In the eye of 
the law, that advance was made when ‘they agreed to pay it, 

and drew a draft for the amount and delivered it to Jones. If 
that transaction.was recognized before the money was in fact 
paid, the defendant was bound by it. Again, an isolated in- 
struction in accordance with this. request, _ might have misled 
the Jury, by inducing them to believe-that the plaintiffs’ case 
depended upon that alone. -. The Court was-justified, moreover, 
for not giving this instruction, because he :had: before charged 
correetly the law of recognition as applicable to the case:- 

In the rule, a new trial is asked,- upon: the ground: that. the 
Jury found contrary to: the instructions‘of the Court, and it 
being refused, that ground is assigned for error. It is not of 
course to be understood ‘that the plaintiff in error complains 
that the Jury disregarded- any instruction other than that 
which is in his favor. “He must, therefore, refer to the follow- 
ing charge, given on the trial, at his instance: ‘ You are far- 
ther instructed, that. although you.may believe-from. the evi- 
dence, that Byrne gave-direction. and controlled the cotton, 
yet if you believe from the evidence that he did not request the 
plaintiff to advance it for him, but expressed his dissent to the 
payment of it on his account by the plaintiffs before they had 
given Jones a draft for the same, you must find for the defend- 
ant.” ‘This charge was decidedly in favor of the plaintiff in 
error, and not easily reconciled with instructions previously 
given. If there was error on the trial of this cause, it- was in 
giving it. The defendant’ below, however, had the full bene- 
fit of it. He has-no reason to complain that the Jury found 
against-it, for one all sufficient reason, and ‘that is, that the 
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facts upon which the law of the instruction rested, were left to 
be found by the Jury.; and rendering a verdict against the de- 
fendant, the legal. presumption is, that they were unable to 
regard that ‘law because the testimony was against the defend- 
ant. A new trial is asked-also, because tlie Jury found with- 
out, and contrary to evidence. This ground, I conclude, was 
inserted pro forma. A Jury who. would not find as the Jury 
did in this casé, upon the same evidence, ought to be branded 
as ineurably stupid, or revoltingly corrupt. 
Let the judgment be affirmed. 


- 





No. 9.—Joun L. Moopy, iitiaiditiadien: &c. plaintiff in error, 
vs. THoMaAs J. THRELKELD, defendant in error. 


[1.] It is essential tothe validity of a promissory note, that it should be 
certain as to the petson to whom, as well as by whomit is made pay- 
able ; and parol proof is inadmissible to supply this defect. 

[2.] A note payable to bearer, only, is a valid note. 

[3.] A note issued with a blank for ‘the payee’s name, may be filled up 
by any bona fide holder with his own name as poen. “and it is a good 
promissory note, as to him, from its date. 

_A4] A note payable tothe administrator of a sie estate is a i 
promissory note ,. id cestem est quod cest em reddi potest. 

|5.] A suit renewed or re-commenced by the representative.of a demu 
plaintiff’, is brought by the same plaintiff, in contemplation of the Act 
of 1847. Cobb, 569. So also where it is instituted by successive trustees, 
where the cause of action and ces‘ui que trust are theeame.- Jb. 

[6.]. Definition of # lawyer-like argument. = qo 

[7.] Courts, in construing Statutes, deeds and other online must have 
some respect to. the substance, and not adhere too closely to the letter. 
Thus, by ,the grant ofa remainder, a reversion will pass, and ¢ converso, 

[8.] A special power to an agent must be-strictly-pursued. 

{9.] If A signs his name toa. blank paper, and delivers it to B, to be filled 

up by him, for that a A constitutes B his general agent, quoad 
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the filling up the note. And A will be bound, ae to a bona. fide bolder, 


thongh B should not act in accordance with the private understanding 
between A’ and himself. 








~~ 


Debt, in Spalaitig Superio? Court: Tried before ade 
STARKE. Novembef Fert, 1852. * ee 


This’ was-an action of debt, ie by. ‘John L. ‘Mooiy;s as 
administrator on the estate of ‘John H. Newland, deceased, 
against the defendant‘in error, on Wie evetore apa 


“ On or before the first day of January, staid hundred 
and forty-two, we or either of us promise to pay to adminis- 
trators of estate of JohnH. Newland; eleven- hundred and 
twenty dollars, and eighty-five cents, for value received. © Au- 
gust, 22d, 1840. —- ‘T. J.. THRELKELD. 

GEORGE W. SIMS, 


The action: was: cotnssenced on the 20a. day of January, 
1851. 

The defendant, among other én: filed that of the Statute 
of Limitations, and also the following plea of “non est factuni :”’ 
And for a further, and other plea in this behalf, this de- 
fendant says that the said supposed promissory ‘note upon 
which suit-has been instituted in the case above stated, never 
was made, or intended to be; or have been made, by him in 
its present shape and form ; because, he says that his signature 
which appears to ‘the said supposed* note was written on a 
blank piece of paper, and the said ‘supposed note afterwards 
written above it; and this defendant further says, that’ when he 
wrote his name, it was only to ‘be used ‘as security, . and not 
as principal, and so it was expressly. understood by the party 
to whom he gave hisname as aforesaid. ‘Wherefore he says, 
his name -was not’ used’ forthe «purpose ‘it was given, or. for 
which he intended it should have been’ used, but his*name ap- 
pears as principal, when it was given. to be used only as se- 
curity, and was therefpre used and ‘applied for and to a dif- 
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ferent. purpose than the one for which it was so given, as 
aforesaid.. And this defendant further says, that he denies 
giving or authorizig any one else to give, take, or recéive, the 
aforesaid promissory note sued on by plaintiff; in its present 
form, and according to its present tenor and effect, and that 
he does not consider it in the manner it now appears, and 
in the form in which it was. drawn and signed, placing’ his 
name as principal instead ,of as security, his act or deed; 
and of this he puts himself upon the country,” &c. To this 
plea an affidavit verifying the same was attached. 

On the trial, it appeared in evidence thatthe note sued: on, 
was made in the State of Mississippi, and that at the time 
of its execution, Jacob R. Hill was administrator on the estate 
of John H. Newland, and that Hill commenced an action 
on said note, against the defendant, in Pike Superior Court, 
on the 10th day of December, 1847, which case was non- 
suited at the August Term, 1850, of said Court. - 

The defendant moved for a non-suit on the following 
grounds— 

Ist. Because the paper suedon is not a note on which an 
action will lie, being too uncertain as to the payee. - 

2d. Because the case is barred by the Statute of Limitations, 
and the facts proven do not take it out of the bar.of the 
Statute. 

3d. Because the plaintiff has not overcome the~plea of non 
est factum, which defendant alleges.is pleaded. 

-The Court sustained the motion, and awarded a non- 
suit, and counsel for plaintiff excepted, and also moved the 
Court to reinstate the case, and allow him to amend his de- 
claration; which motion the Court refused, and counsel for 
plaintiff eaignen, and upon these exceptions has assigned 
error. 


ARNOLD, for plaintiff in error. 
“Moore & ALForD, for defendant in error. 
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By the Court.—Lumpxin, J. delivering the opinion. 


[1.] Was the paper sued on a promissory note? We think 
so—most clearly. 

We recognize the general principle, that it is essential to 
the validity of a promissory note, that it should be certain as 
to the person to whom it is payable; (Story on Pro. Not. 
§83, note’3,) and that parol proof is inadmissible to’ supply 
a deféct in this respect. I, §35. But this does not mean 
that the person to whom the note is payable, should be 
made known by name;‘on the face of the note itself. 

{2.] It is-admitted, that a note payable to bearer mronely 
without mentioning any name, is a valid‘note; 

[8.] And that a note issued with a blank, for the payee’s 
name, may be filled up by any bona fide holder; with his own 
name as’ payee, and that then it will be treated as a good 
promissory note, to him, ‘from its date. And it is upon the 
familiar maxim id ceftum est quod ceftum reddi potest. 

[4.] And it is upon the same principle, that a note pay- 
able to the administrator of an estate, has always been held 
by the Courts of Georgia a good: promissory note. A ref- 
erence to the records of the Court of Ordinary, will show 
with unerring certainty to whom its obligations apply. 

Suppose this note had been made payable to John H. New- 
land in his lifetime—the face of the paper would not disclose 


who was the legal representative of the payee, to whom 


alone payment-was to be made, and who alone had the right to 
transfer it. In that case, as in this, recourse would have to 
be had to the records of the Ordinary. Indeed, there would 
be greater uncertainty in that case than this, for it would 
be doubtful whether the representative were executor or ad- 
ministrator ; whereas this paper shows upon: its face the char- 
acter of the trustee, namely, that he is administrator. 

Or, take another illustration: suppose, as is frequently the 
case, that the notes of an estate are distributed among the 
heirs, would not the division constitute such a link in the 
title of the holder, as to enable him to sue for, and recover 
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the note? And yet greater uncertainty would exist in that 
case, also, as to the ownership of the paper, or- the — 
to whom it was payable, than in the present. 

[5.] Is the Statute of Limitations a bar to this recovery? 

It is contended in behalf of the defendant in error, that 
Hill, the administrator of Newland, might have sued on this 
note, in his individual character, at its maturity. Indeed; the 
assumption in the argument is, that he must have sued in his 
own right, and that he could not have maintained the action 
in his trust character, and that no obstacle,has occurred to 
the prosecution of his suit, and that failing to do so, the 
remedy is tolled or taken away. 

But we apprehend the very reverse of this proposition to 
be true. ‘Had the note been payable to Hill, ‘with the 
usual addition of administrator, &c. he might have treated 
the note as his private property, and declared on it, as such. 
But even then, on the other hand, he would not be bound 
to have done this, but might also have sued-in his represen- 
tative capacity, and the defendant would have been estopped 
from denying the fact that he was administrator. And con- 
ceding that a proper mode of declaring on this note, would 
have been to have averred, that it was made payable to 
Jacob R. Hill, by the name and style of administrator on 
the estate of John H. Newland; still it cannot be question- 
ed for a moment, that the note may be.treatéd as the proper- 
ty of Newland’s estate, and sued on, as it has been, as such. 
And if this be true, it is an effectual reply to the plea of the 
Statute. But this note is payable to the administrator of the 


estate of Newland. The legal title vests in him, as trustee, and 


it is doubtful whether the-suit could be brought by him in any 
other right. In this character, at any rate, he did sue with- 
in six years from the time the cause of action accrued. The 
case remained on the docket till August 1850, when it was 
non-suitéd. It was re-commenced by his successor, in January, 
1851, within less than six months from the time when the 
first suit was dismissed. No plea to the. disability of the 
plaintiff to maintain either the first or second suit, in his 
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representative character, has ever been filed. Consequently 
the Statute has not interfered to save the defendant. 

The Act of 1847, “to amend and explain the several Acts 
for the limitation of actions and avoiding suits at law,” pro- 
vides, that whenever any case now or hereafter pending in 

any of the Courts of this State, either at Law or in Equity, 
commenced within the time limited by law, shall. be discon- 
tinued, dismissed or the plaintiff therein become non-suited, 
and the plaintiff’s claim may be barred during the pending 
thereof, by any law now in force in this State, the plaintiff 
may at any time within six months from such termination of 
the.case, and not after, renew or re-commence the same in 
any Court having jurisdiction thereof in this State, any law, 
usage or custom to the contrary notwithstanding: Provided 
that nothing in the Act shall be so construed as to authorize 
the renewal of any case after a second discontinuance, dis- 
missal or non-suit. Cobb’s New Digest, 1, 569. 

It is insisted that according to the terms of this Statute, 
none but the » plaintiff in the first suit can renew or re-commence 
the action, so as to be entitled to the benefit of the Act. 
Grant it. If suit is instituted by the payee of a note, and he 
dies after being non-suited, and the action is renewed: by his 
administrator, is it not the same plaintiff ? So, where there is 
@ succession of administrators, as in the present case, the 
trust is the same, -although filled by different individuals. 
The cestut que 2 trust, for whose benefit the suit. is brought, 
being the same, and the cause of action the sane, the plain- 
tiff-is the same. 

6. ]_ I will not quote upon my brother Alford, who as well 
as his modest Opponent, has argued this casy in a lawyer-like 
manner—that is to-say, briefly, closely, earnestly, yet with- 
out declamation, and upon authority—the throedcbare saw, 
qut heret, &e. 

(7.] But I submit to his candor, whether this construction of 
the Act be not a little too strict? We must, after all, in con- 
struing Statutes, deeds and ther writings, have some. respeet 
to the substance, and not adhere too closely to the letter. If 
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by the grant of a remainder, a reversion will pass and ¢ con- 
cesso, (Hobart 27. 2 Black--Com. 879,) would-it not be to 
defeat the: intent of this remedial’ Statute, to hold that sue- 
cessive administrators: to the-same estate, suing upon the 
same cause of action, were not the same plaintiff? Othe 

[8.] Did the plea ‘filed’ by the defendant‘in this case, and 
which was-intended .as-a.plea of .non est factum, put. the 
plaintiff upon the necessity. of introdueing proof: as to the 
execution-of the note? In ‘our, judgment, it most ae 
did not.» ~ « 

The plea shonld hes been’ dematieil to.~ For, admitting it 
to be true,-it is no denial of the plaintiff-s right to recover on 
the note. It confesses the note was signed in blank; to be 
filed -up by Sims,:to whom-it was delivered for: that pur- 
pose. The-complaint is; that:it was not filled up - according 
to the intent for which it was signed. ~And the discrepancy 
or non-conformity is this, that. Sims was to be principal in 
the note, and-he, Threlkeld, security only: whereas’ it is al- 
leged that. they-are made. to oecupy — this paper | & position 
the very: reverse of this. 

[9.] By an-inspection of: the nete, it vill be seen, that the 
defendant is mistaken in point of fact. It is true, Threlkeld’s 
name is, signed. to’ the note, but that-does not -constitute him, 
necessarily, a principal. But suppose it did, this is’a matter 
exclusively ‘between him and Sims. The note coming into 
the possession of a -Gona fide holder, will’ be -held valid, as to 
him. Threlkeld: signsa blank paper intended to be converted 
‘into’a promissory- note, and to be ‘filled up- by Sims for that 
purpose, into: whose hands it is placed. -He thus elothes his 
agent with a general power of- attorney. - No. other-construc- 
tion can be placed upon the transaction, from the face of it. 
What has‘a bona fide holder to do:with the private understand- 
ing between the parties? . 

But, we repeat, there is nothing in-the terms of this con- 
tract, contrary to the alleged agreement between Threlkeld 
and Sims: Which is principal, and which security, is a mat- 
ter of no consequence to the holder of the paper. It may 























62 SUPREME COURT OF GEORGIA. 

‘Moody va. Threlkeld. 
constitute a matter of proof. hereafter -hetwéen themselves. 
Both are alike liable to the-holder. - The plea does -not pre- 
tend; that Sims was té add-the word’ “secujity” to Threl- 
keld’s name. -- Why did-he: sort a it: een als, when he 
signed his name tothe paper? -.. 

‘The case of Batty vs. Carswell and”  Chaveieill, (2 Fohns. 
Rep. 48,) is relied-on by defendant’s counsel. David Cars- 
well, one of the: defendants, applied to_Abner Carswell, the 
other defendant, to. be his surety to the~plaintiff on a note 
for ‘$250, payable in six months, which he consented to do, 
and directed the: witness to sign his name to such a note. 
Instead of that,: witness put Abner: Carswell’s name to a note 
for $250, payable in-sizty days. And it was held that Ab- 
ner Carswell was not liable, for the reason. that-a special au- 
thority must be strictly pursued. -And. such is the rule of the 
law. Andrews vs. Kneeland, 6 Cowen’s Rep. 354. Nixon 
vs. Hyserott, 5 John. Rep. 58. Beals vs. aie, 18 whe. 
Rep. 368. 3 Term Rep. 762. 

‘ But in the case at bar, the party signed -his own name’ .to 
a blank paper, and thus as to third persons, constituted Sims 
his general agent guoad the. filling up-the note. But_view- 
ing it in the light of a special person, - it was, if the plea be 
true, strictly pursued: Sims did‘no more than - was author- 
ized to do by his_ principal. ah 

As to the amendment, we see no reason, are “it should ‘not 
be allowed, when the ease shall have been. re-instated, It is 
on the- appeal. and’in. the’ last. resort,-and the application 
seems to fall within the Fifth Common Law Rule of Practice. 
See General Index, by Cobb and _— p. 584, 


Judgment reverted... 
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No. 10.—Bryant Barron and others, plaintiffs in error, .vs. 
Jacosp Watson, defendant in error. 


[1.] Where P was charged as being the princi pal actor in procuring ‘the 
destruction of a will: Held, that the party attempting to set-it up, was 
not obliged to rely upon his testimony, but might prove his declarations 
as part of the res geste, so far asthe same constitute a part of the principal 
transaction, illustrate its character, and are cotemporancous with it. 


[2.] Where a testator during his last illness is unduly induced by fear, favor 
or affection, or aby other cause, unduly exercised in such manner as to take 
away his free voluntary mind and capacity, to destroy his last Will and 
testament, duly executed by ie copy of the same, upon duz ccna 
thereof, will be established. , a 


Application for letters of administration, in’ Houston Su- 
perior Court. Tried before ser Powers. October Term, 
1852. 


The issue in this case arose on an application tothe Court of 
Ordinary of Houston County, by Bryant Batton and Sarah H. 
Coalson; for letters of administration on the estate of Andrew J. 
Coalson. The-application was resisted by Jacob: Watson, on the 
ground. that Coalson shortly before his death, made.a will, a 
copy of which he proposed to prove and set up. alleging that . 
Coalson, a short time before his death, and while he was sick, 
was forced and compelled by the threats of one Charles F. Pa- 
tillo, his father-in-law, to destroy the original will. 

On the trial, Joseph Tooke, who was left executor in the 
will, but who had previously renounced the executorship, was in- 
troduced as a witness, by the propounder of the will. Tooke 
swore, that, on the 24th of June, 1852, he was called on by 
Coalson, to make a will, which he wrote as Coalson dictated it, 
and which he.read three or four times to Coalson. Witness 
then transcribed the will; adding one more clause, by the di- 
rection of Coalson, and which had been added to the draft 
in Court. The copy exhibited, was*made from the original. 
On the 25th of June; on his return from his mill, the next day, 
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witness found a note from Capers Patillo, requesting him to 
come to Coalson’s, and bring the will with him, and while at 
supper a negro ¢ame and made~ the same request. Witness 
went to Coalson’s house, and carried the wil, which had been 
given him by Coalson. He found Dr. Patillo and his wife at 
Coalson’s. . Witness gave the will to Coalson at his request, 

who remarked that ‘Dr. Patillo had kicked up such a fuss, he 
would-be compelled to destroy-his will, and the law -would have 
to be his will.”  Patillo demanded the right to read the will, 
which he did,-and@ pronounced it ‘an unjust will,” and spoke in. 
an angry tone, both to Coalson and witness. Coalson destroy- 
ed the -will. 

James K. Shine, a subscribing wikwea, testified, that Coal- 
son was in his right mind, at the -time of,the execution of the 
will—thinks the copy exhibited: and: the: aguas peat ‘same in 
substance. 

Lunsford Pitts, a subscribing witness, testified that Coalson 
was in his, right mind; and cnew of rio influence ‘used by Dr. 
Patillo in. procuring him to destroy the. will.” 

‘Alexander Everett; a subscribing witness, swore, that Coals 
son was of sound mind, and executed the will. voluntarily. 
Witness visited Coalson the next evening and was invited by 
Mrs.- Patillo into the ‘parlor ; while there, heard loud andboister- 
ous talk in the sick room, andrecognized the voice to be that 
of Doctor Patillo; but oon not distinguish what he said} when 
he went into to see Ooalson, found Dr. Patillo in the room, 
who in a few minutes, invited witness to walk into the peter 
with him. 

Counsel for caveators then askod witieas to: state what took. 
place between him and Dr. Patillo in the:parlor, and what was 
said to him by the latter. To ‘which question counsel for ap- 
plicants objected. The Court overruled the objection, and 
counsel for applicants excepted. . The witness ‘then’ stated, 
that after they had gone into another- room, Dr. Patillo re- 
marked, “that he had just understood that Coalson had made . 
a will, cutting off Sarah (his daughter, and the wife of Coalson;) 
that it was not such a will as he had expectéd; that he would 
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not submit tovit; ‘that he would resist it at the threshold, and 
make Sarah sigh away what was given to her, and would take 
her home and support her as he had done; that she should not 
have a dime of the property, and that he had said that much to 
Jack”’ (his son-in-law.) Dr. Patillo seemed excited. . 

On his cross-examination, witness stated, that he visited 
Coalson the next’ morning, and he seemed to be laboring “un- 
der the impression that-he had done his wife injustice in his 
will; was glad that Dr. Patillo had said to him what he had 
about the will; that-he had destroyed it, and the law must be 
his will. 

The copy of the will was then read in ‘evidence to the Jury. 

After the introduction of other evidences not material to the 
decision of this Court, the Court below charged the Jury, 
“that if they were satisfied that there was such a pressure and 
restraint upon the deceased by Dr. Patillo or any one else, 
so as to prevent the action of the deceased’s free will, at the 
time of the destruction of the will, and that undue influence ~ 
continued up to his death, (if from the evidence, you think that 
the will up to that time was legally and duly made and execu- 
ted,) you should set it up as the last will and testament of de- 
ceased ; and it makes no difference, whether this undue influ- 
ence originated or was founded in féar, favor or ‘affection, or 
any other cause ; but: you must be satisfied that it was such a 
restraint and pressure as, under the circumstances, took away 
the free and voluntary mind and will of deceased, and so con- 
tinued up to his death.” 

To which charge counsel for applicants excepted, and upon 
these several exceptions have —— error. 








WaRREN & FRANKS and Knixk, for plaintifi in: error. 
8. T. Baney & R, P, Hats, for defendants. at ae 
By the Court.—Wakner, J. dedivaring the opinion, 


[1.] The first assignment of error in this record. which we 
VOL. XIII 9° 
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are called on to review is, the admission of the siidaboo of 
Alexander Everett to the Jury, as to the conversation he had 
with Doctor Patillo the evening the will was destroyed. - 

The Court admitted the evidence, on the ground that it was 
part of the res geste, and in our judgment, properly admitted 
it. This species of evidence is not. admissible, as a general 
rule, unless it grows out of the principal transaction, illustrates 
its character, and is contemperaneous’ with it. Carter and 
Wife vs. Buchanan, 3 Kelly, 517: 1° Greenleaf’s Ev. 
§108. The principal transaction here is, the destruction of 
Coalson’s will by the undue influence and interference of Doc- 
tor Patillo., The will was executed on the 25th of June, and 
on the next day, after the will had been sent for, but before 
it is brought to Coalson, the witness hears loud and boisterous 
talking in the sick room; recognizes -the voice to be that of 
Patillo, but cannot understand what is said. Shortly after- 
wards witness went into the sick room, and Doctor Patillo in- 
* vited him-into the parlor, when he stated, “‘he just had learned 
that Coalson had made a will, catting off Sarah; that it was not 
such a will as he had expected; that he, Patillo, would not sub- 
mit to it; that he would resist it'at the threshold; that he 
would make Sarah sign away what was given to her, and 
would take her home, and support her as he had done; that 
she should not have a dime of the property, and that he had 
said that much to Jack. Dr. Patillo seemed excited.” This 
conversation was intermediate the time the will had been sent 
for to Tooke and its return to Coalson the same evening. 
When Tooke brought the will to Coalson, it was destroyed by 
him. This evidence tends to illustrate what took place in the 
sick room when the witness heard the loud and boisterous talk- 
ing, and.was made during the time the will was sent for and 
its return; therefore, a part.of the transaction which finally 
resulted in the destruction of the will. ‘These declarations al- 
80 went to show the motive by which the party charged with 
having exerted the undue means to procure the destruction of 
the will, -was influenced. It was urged on the argument, that 
Patillo was 4. competent witness to prove the same facts, to 
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which Everett testified. The reply is, that Dr. Patillo is the 
principal party charged with having procured the destruction 
of this will, and those who are attempting to set it up, are not 
obliged to rely upon the testimony of the principal actor in the 
supposed fraud. Bridges vs. Eggleston, 14 Mass. Rep. 249. 
Davis vs. Spoone, 3 Pickering’s Rep. 287. Allenvs. Duncan, 
11 Pickering, 310. 

There was no error in admitting the copy will to be read in 
evidence, on the testimony of Tooke and Shine, as to its being 
a substantial copy of the one destroyed. 

[2.] We find no error in the charge of the Court to the 
Jury. The charge assumes the law to be, that if the testator 
was unduly induced by fear, favor or affection, or any other 
cause unduly exercised, to destroy his will, and such undue in- 
fluences operated as a pressure and restraint upon the deceas- 
ed, under the circumstances in which ‘he was placed at the 
time, so as to take away his free and voluntary mind and will, 
and so continued up to his death, then the will ought to be set 
up. ‘The plaintiffs in error certainly have no just ground of 
complaint against this charge: for the Court, in our judgment, 
put the case to the Jury in a pretty strong point of view for 
them, Although the Jury set up the will by their verdict, yet, 
we think it is extremely doubtful whether the deceased did not 
intend, after all, to die intestate; but it was the exclusive pro- 
vince of the Jury to pass upon the evidence submitted to them, 
and having done so, we have no legal power to interfere with 
their verdict, under the circumstances disclosed by the record 

in this case. . 
Let the judgment of the Court below be affirmed, 
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No. 11.—Macon & WestTERN RarLroap, plaintiffs in error, 
vs. JAMES M. Davis, administrator of WILLIs Boon, defend- 
ant. 


[1.] The arbitrators to be appointed under the Act of 1847, to assess and 
award damages against Railroad Companies, for injuries done to pro- 
” perty, are a Court with limited jurisdiction, and the record of the pro- 
ceeding under the Act, must show all that the Act requires to give the 
jurisdiction, andif it does not, the proceeding is coram non judice and void. 


[2.] It should show that the proceedings took place at the depot of the com- 
pany in that Magistrate’s district, on the line of the road, in the direction 
the train was moving when the injury occurred, nearest to the point where 
the injury did occur; that the Magistrate who appoints the arbitrator, 
was a Magistrate of that district; that the arbitrators are free-holders of 
thatdistrict, and that the agent of the Company did not attend at the depot 
in that district, to hear complaint, as directed by the Statute. 

[3.] When the agent fails soto attend, and arbitrators are then appointed, 
and proceed to make an award, it is not necessary that the Company shall 
have notice of their proceedings. 

[4.] So much of the Act of 1847, .as relates to proceedings by suit on the 
award against the Company, held to be repealed by the Act of 1850. 

[5.] Held, that the words “or other property” in the Act of 1847, include 
slaves. ; ae 

[6.] Held, that so. much of the Act of 1847, prescribing the liabilities of Rail- 
road Companies, as is unrepealed by the Act of 1850, amendatory thereto, 
is not unconstitutional. 

['7.] Certain propositions stated in relation to Railroad charters, and the 
amenability of corporations to legislation. 

[8.] The obligation and duty of the Judiciary in relation to unconstitutional 
legislation declared, 

[9.] The Act of 1850 gives to the Railroads on the appeal, all the rights 
in defence, which in like cases, belong to a citizen on the trial ofan appeal. 

[10.] The Act of 1847, which provides that. Railroads shall be liable in law 
for injuries done to property in running their cars and locomotives: Held, 
to be only declaratory of the Common Law rule of liability in such cases. 
They are bound to ordinary care and diligence, and liable for gross ne- 
glect. In such cases, the plaintiff cannot recover, ifthe injury complain- 
ed ofis with his consent, or caused by his negligence. If both plaintiff and 
defendant are in default, the plaintiff cannot recover, unless the injury 
was intentional on the part of the defendant, or unless it is impossible 
with ordinary care and diligence for him to avoid the conséquences of de- 
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fendant’s neglect. Individuals are in like manner liable to corporations 
for injuries done to their property by the negligent w use of their own. 


Award, in Bibb Superior Court. Tried before Judge Pow- 
ERS. Novembér Term, 1852. 


On the 14th day of December, 1851, a negro boy was kill- 
ed, and a carriage destroyed, property belonging to the estate 
of Willis Boon, by a train of cars running on the Macon & 
Western Railroad, in the County of Monroe. James M. Da- 
vis, as administrator of said estate,-filed his-petition, under the 
Acts of 1847 and 1850, before D. E. Haistén, aJustice of the 
Peace for the 480th district G..M. and town of Forsyth, 
praying for the appointment of arbitrators, toaward the dama- 
ges done to said estate, by the destruction’ of said property. 

John H. Thomas, Allen Cochran and Jonathan Johnson, 
were appointéd arbitrators, who on the 3d day of April, 1852, 
rendered an award -of $1,050, as damages, against said Rail- 
road Conipany.: From this award, the Conpany entered an 
appeal to the Superior Court of Bibb County, which came on 
to be tried at the November Term, 1852. On the trial, plain- 
tiff offered in evidence, a record from the County of Monroe, 
containing the petition of Davis, and the affidavit thereto at- 
tached, the order of D. E. Haiston appointing the arbitra- 
tors, the award of the arbitrators, and the certificates of 
Haiston and Willis Carry, Clerk of the Superior Court of Mon- 
roe County. 

To the introduction of this testimony, counsel for the pl 
pany objected, upon the following grounds : 

1st. Because the Act and amended Act, under which said 
proceedings were had, were unconstitutional and void. 

2d. Because the record does not show that the arbitrators 
resided in the district where the proceedings were had, and 
were freeholders. 

8d. Because it does not appear by the record, that the no- 
tice requiréd by the Act to be filed with the Clerk of the Su- 
perior Court, had not been filed. 
4th. Because the rédord ddées not show that an agent of the 
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Company did not attend at their depot, as required by the Sta- 
tute. 

5th. Because the record does not show that the depot at 
Forsyth, was-the: depot to which the cars were going when 
the alleged injury happened. 

6th. Because the Statute under which this proceeding was 
had; does not give this hte tie remedy for injuries done to 
negro property. 

Tth. Because the record does not-show that the plaintiff 
has complied. with: all the requirements of the Statute. 

8th. Because the defendants had no notice of said proceed- 
ings. 

All of which shies were omeenled i. the Court, and 
the evidence admitted, and-counsel for defendant excepted. 

Counsel for the defendant then proposed to prove by the 
evidence-of John Snaw, taken by interrogatories, that there 
was no carelessness or negligence’on the part of the defend- 
ant, and that the injury done to the property of the plaintiff’s 
intestate, was the result of-his own negligence. 

Counsel for plaintiff objected to the evidence. 

The Court sustained the objection, and ruled out.the evi- 
dence, deciding “that the award was conclusive upon the de- 
fendant, as to every thing, except the amount of damage sus- 
tained by the plaintiff.” 

To which decision counsel for defendant excepted, and upon 
these exceptions have assigned error. 

The following are the sections of the Act of 1847, under 
which the proceedings were instituted : 


Sec. I.- Be it enacted, that the.several Railroad Compa- 
nies of this State shall be held liable in law for any damage 
done to live stock or other property (to the owner or owners 
thereof) by the running of the cars or locomotives of said 
Companies on their roads respectively. 

Sec. II. For the better ascertainment and settlement of 
such damage hereafter, it shall be the duty of each of said Com- 
panies to appoint. an agent or agents to attend at the depot of 
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the Company on each Justice’ s Court day, to. hear any: com- 
plaint for damages. as.aforesaid, he putting a notice in writing 
at the district Court house door of his attendance and readi- 
ness to do so, by or before mid-day ; and in case of disagree- 
ment between such agent and the complainant, either as to the 
fact of such damage being done, or the amount: of the same, 
they may each. choose one disinterested fregholder of the dis- 
trict, which two shall choose a third, who, after being sworn 
before a Judge or Justice of the Peace, truly and impartially 
to estimate the damages-in the case submitted to them, shall 
estimate and assess such damages, and give their award in writ- 
ing; and upon the presentation of such award by the person 
so aggrieved, his agent or attorney, to such agent of the Com- 
pany, or the- president or cashier of any such Company, and 
a refusal to pay the amount. of the same. to the person so pre- 
senting it, or his order, such person..so damaged or aggrieved, 
may commence his. suit. against such company, .in the. proper 
County and Court, for the damages aforesaid,. and, upon. the 
trial of such suit, the written award shall be conclusive of such 
damages aforesaid, and read as evidence-in said case;, and-up- 
on the trial of the case (which.shall, be.at the first.term of the 
Court).the Jury shall.find for. the plaintiff the amount of the 
damage to the. property, the Rail-road. fare to the Court and 
back, and such damage for time and trouble, not less than fifty 
per, cent. on the .damage for the property, as to them may 
seem reasonable. and just: Provided, if the Railroad agent 
does not attend and select a freeholder as before provided, 
then one of the Justices of the Peace shall select. one freehold- 
er, the complainant one, and they two, one other, which three 
shall assess the damage and award as aforesaid. 

Src. III. The Company shall notify the Magistrate of the 
district and the Clerk of the Superior Court of the County, of 
the appointment. of such agent as.is before provided for, and 
such Clerk shall record the notice served on him, and. receive 
one dime for recording the same. 

Sxc. IV. The engineer shall render to the ogent, at each 
depot, an aceount-of all the stock or other property. damaged 
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between: that and the last depot, which account the agent shall 
enter in a-book to be kept for that purpose by him, which book 
shall be at all times open to any person wishing to inspect the 
same. 

Sec. V. Provides “that the engineer before éntering on his 
duties, shall be sworn to render a true account to the agent 
at the depot of all property damaged, and that any Company 
employing an engineer without being sworn, shall forfeit $5 
per mile to any land owner, through whose lands the cars may 
run, for each and every trip. 

Suc. VI." Requires the complainant to swear that he has 
sustained damage without fraud or combination directly or in- 
directly on his part, and that this affidavit shall be attached to 
the award before it can be read in evidence. — 

” Sec. VIT. Provides for damages against the complainant, 
if on the trial it shall appear to the Jury, that he practised or 
attempted to-practise fraud on the Company m relation to the 
property damaged. ~~ 

The following is the Act of:1850, amending the Act of 1847: 

Sec. I. Be tt enacted, That in all cases where an award shall 
be made in conformity with the provisions of the second section 
of said Act, the same shall be filed in the Clerk’s office of the 
Superior Court of the County in which the principal officer of 
the Railroad Company may be; ‘and it shall-be the’ duty of 
such Clerk to make out and serve a copy thereof on the Presi- 
dent of said Company, or by leaving it at said Company's of- 
fice, within ten days after the filing of said award; and with- 
in twenty days after such service, the Clerk shall issue execu- 
tion for the amount of said award, and the costs attending said 
filing, copy and service against said Company, unless the said 
Company by one of its officers or its attorney, shall enter an 
appeal in the usual manner, on paying costs and giving securi- 
ty; in which case said claim “for damages shall stand for trial 
before the special Jury at thé first term after such appeal, upon 
thesame terms, restrictions and liabilitiesus apply. toand govern 
other appeal cases, and judgment and execution shall be ren- 
dered and issted accordingly. 
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C. B. Coxx, for plaintiffs in error. 
S. T. Bariey, for defendant in error. 
By the Court.—Niset, J. delivering the opinion. 


The proceedings out of which spring the questions for re- 
view in this record, were taken under the Acts’ of 1847 and 
1850. Acopy ofthe Act of 1850, and so much of ‘the Act 
of 1847, as applies to the case, are given in the Reporter’ 8 brief. 
See Cobb’s N. D. 397, 398, 399. 

It will be seen by reference to the Act of 1847, that the 
Legislature has provided therein a summary mode of proced- 
ure, -and an extraordinary tribunal, clothed with special juris- 
diction; for the purpose, in the first instance, of ascertaining 
the damage done to. live stock or other property, by the run- 
ning of the cars and locomotives of the Railroad Companies 
of this State. For the better ascertainment and settlement of 
such damages, it enacts that it shall be the duty of each of 
said Companies to appoint an agent or agents, to attend at the 
depot of the Company on each Justices’ Court day, to hear 
any complaint for damages done to'live stock or other property 
by the running of the cars and locomotives; that the agent shall 
put a notice in writing at the district Court house door of his 
attendance and readiness to hear such complaint, by or’ before 
mid-day ofthe day on which the Justices’ Court of the district: 
is held; ‘that ‘the Company shall notify the Magistrate of the 
district, and the Clerk of the Superior Court of the County of 
the sppaintiitint of their agent, which notice the Clerk is re- 
quired to record; that the engineer of ‘the Company shall 
render to the agent at each depot, an account of all the stock 
or other property damaged between that and the last depot, 
and: that. the agent shall enter in a book kept for that purpose’ 
the account so rendered, which shall be at all times open to 
the inspection of all persons; that the engineer shall be sworn 
before entering on his duties, to render a true account of the 
stock or other property semen as above stated, and that 
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any person complainitig of damagé done to his stock or other 
property by the running of the cars or engines, shall take and 
subscribe an oath that he has sustained damages without any 
fraud or combination on his or her part, directly or indirectly, 
and that this affidavit shall be attached to the award before 
it. can be read as eyidence. These things being done, the Leg- 
islature seems to have supposed. that the agent of the Com- 
pany. and the person complaining might come together at the 
depot of the Company, on the day of the holding of the Jus- 
tices’ Court for the district in which it is situated, and then 
and there agree between themselves. as to-the fact of damage, 
and the amount.of- the. compensation to be paid; for without 
directing this to be done, the Act proceeds to declare, that in 
case of disagreement between the agent and the complainant, 
either as to the fact of such damage being done, or the amount 
of the same, they may each choose one disinterested freehold- 
er of the district, which two shall choose a third,. who after 
being sworn before a Judge or Justiee of the Peace, truly and 
impartially to estimate the damages in the case- submitted to 
them, shall estimate.and assess. such damages,-and give their 
award in writing. And in the event that the agent.of the 
Railroad does not attend and select a freeholder as. before pro- 
vided, the Act makes it the duty of one of the Justices of the 
Peace to select one freeholder, the complainant one, and these 
two one other, who shall assess the dariage and make an 
award between the parties... ‘Such are the requirements of the 
Act, from which it is clear that the Legislature intends, first, 
that the agent of the Railroad and the person claiming to have 
-been injured, shall, if possible, agree upon the fact of the in- 
jury to or destruction of the property, and the amount of the 
damages, and if they do so agree, that. then the agreement 
shall be a binding contract between the parties, and the pro- 
cedure under the Statute shall there terminate; and second,. 
that if they do not so agree, then the fact and amount of the 
damage, shall be submitted to arbitrators, each choosing one, 
and the two a third; and third, that if the agent of the Rail- 
road does not attend for the foregoing purposes at all, then 
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the fact: of damage ‘and the amount of the same, shall at the 
instance of the person alleging the injury;~ still be submitted 
to arbitration; a Justice of the Peace choosing one’ arbitrator, 
the complainant one, and the two-a third.-- > " 
The proceeding in this case, originated under the third eon- 
dition of things contemplated in the Statute. An award was 
made by arbitrators, ‘one selected by 4 Iustive of the Peace, 
one by the complainant, and the third-by thesetwo. . It waa 
against the Railroad, and upon it an appeal was taken under 
the Statute ‘to the. Supefior Court. Upon the trial of that ap- 
peal, the administrator of Willis Boon, who was the complain- 
ant before the arbitrators, tendered in evidence the ‘record of 
the proceeding before them, and: their award, which were ob- 
jected to upon several grounds, and admitted by the presid 
ing Judge. The overruling of these objections is the first-er- 
ror which is charged upon the Court below. We consider 
them now, so far as they go to the regularity of the proceed- 
ing under the Act of 1847. 
[1.] It makes the arbitrators a tribunal for the-ascertain- 
ment and award of damages against the Railroads, for inju- 
ries to, or the destruction of live stock or other property. 
They are clothed with jurisdiction over that subject-matter, 
and over these great corporations, in which numerous citizens 
haye a specific property interest, and in which the whole peo- 
ple have a very important general interest. Whilst Railroads 
in the hands of private corporations, belong to individuals, yet 
it is not a controvertible proposition, that they subserve many 
most valuable public -uses.. It is upon this idea alone that 
the property ‘of the citizen can be appropriated; even when ad- 
equate compensation is awarded for their construction. By 
the Aet of 1847, a commission of three frecholders is empow- 
ered to render a judgment against them: It is not the lessa 
judgment becausé called anaward. Nor is it the less a judg- 
ment because not ‘necessarily final. ‘An appeal by the Actof 
1850, is given ‘tothe Companies. To appeal to the Superior 
Court is their privilege, which they ~~ exercise or my ac- 
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cording to their own judgment of a loss or gain thereby ; and 
if they determine that it is not their interest to appeal, then by 
the. express enactment of the Legislature, the judgment of the 
arbitrators becomes final, and may be enforced by process of 
execution. The action of this tribunal is altogether one side 
of the course of the Comnion Law, They are authorized. to 
give judgment without the pleadings usual in such cases by 
the rules of the Common Law—without notice, except by im- 
plication, to the Railroad—without the intervention of a Jury, 
and whether bound by the rules of evidence obligatory upon 
the Courts of Law or Chancery, is left undetermined. They 
derive their being and the forms of their existence from the 
Statute. They are a special Court, with a limited, specific, but 
potent jurisdiction; a Court which could not for one moment 
be upheld but for the fact, that from its judgment an appeal 
lies to a Jury. Being then a Court of limited jurisdiction, to 
it, if to.amy Court any where to be found in countries under 
the sway of the Common Law, the ruleapplies, that Courts of 
limited jurisdiction must not only act within the scope of their 
jurisdiction, but it must appear on the face of their proceed- 
ings, that they have so acted, or their proceedings are “coram 
non judice”’ and void. Void every where and howsoever at- 
tacked. 7 Geo. R. 362. 9 Wheat. R. 541. 4 Johns. R. 
291: 1 Term R. 151. 1 Saund. R. 74. 2 Peters, 157. 
5 Cranch, 172.. 8 Mass. 86. 3 Verm. 114. 10 Conn.-514. 
3 Yerg. 855° 9 Cow. 227. 1 Baily,459. 2 Baily, 267. 5 
Har. § J. 36. | 

[2.] The objections to. this record, are predicated upon . this 
rule. They assert that it does not show the jurisdiction of the 
Magistrate who appointed one of the arbitrators, to make such 
appointment, and does not exhibit the jurisdiction of the arbitra- 
tors. to make the award. The objections (and rightfully) go up- 
on the assumption, that the jurisdiction must be exercised ac- 
cording to the requirements of the Statute, else it is wrongful- 
ly exercised, and the whole proceeding coram non judice. In 
strictness, the judgment itself should recite everything neces- 
sary to give the jurisdiction. That contains nothing but the 
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State and Coutity, a‘ recital of the facts: that the: arbitrators 
had been. chosen: upon. the petition of J: M..Davis,-administra- 
tor of Willis Boon, to assess damages for the killing of'a négro 
man named June; about 38 or 40° years old, and destroying a 
rockaway ¢arriage, by the Macon and Western Railroad en- 
gine and cars, in the Oounty of*Monroe, on the 14th Decem- 
ber, 1851, and the award of $800 for the. killing’ of the man 
June, and $250 for the-carriage. It is:dated 8d April, 1852, 
and signed. by the arbitrators. We are disposed, however, to 
adopt « more liberal rele, and to consider the wholé record of 
the proeeedings as part and parcel-of ‘the record of the judg- 
ment. - The first objection i is, that it-does not appear that the 
arbitrators were freeholders. “The Statute requires them to 
be freeholders. “The-petition of the complainant asks for the 
appointment of ‘freeholders, and the certificate of the Magis- 
trate declares, that certain persons, naming them, were ap- 
pointed arbitrators upon that petition. This we hold sufficient 
as to the single fact that the arbitrators were freeholders. 
The next objection I notice, which is the- 6th in the order in 
which they stand in the bill, is, that the record does not show 
that the depot at Forsyth, in Monroe\County, where the pro- 
ceedings were had, was the depot nearest’on the line of the 
road to thé pot where the injury was done, in the direction 
the train was running at the time. “This. objection’ we think 
well sustained. From acareful observation of the Act of 1847, 
it is manifést, that the proceedings must take place, and the 
jurisdiction of the Magistrate in appointing an arbitrator, and of 
the arbitrators in making the award, must be exereised in that 
Magistrate’ s district; on the line of the road; in the direction 
the train is running ‘at the time when the injury is done, near- 
est tothe point on the road*where the injury was done, and in 
which the Company have a depot, and at that“depot. This is 
not, it‘is true, expressly declared” in the Act, but it is a con- 
clusion which is irresistible from a fair and natural interpre- 
tation of its provision’. “It provides~that for the ascertain- 
ment and settlement of damages- done to property, the Com- 
pany shall appoint an agent'or agents, to attend at the depot 
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of the Company on each Justices’ Court day, to hear any com- 
plaint for damagés. ‘The-obligation as to agents, imposed up- 
onthe Company, is to have: an-agent-at.each of its depots, and 
on each Justices’ Court:-day,*to- hear complaint, &e, The 
place is the depot, and the time, the’ Magistrate’s Court. day, 
of the district in which the depot: is situated. _ The law seems 
to-go upon the supposition, that’ the locality of the depot and 
the ‘place of holding the Court, are the same. If this be not 
80 in'a given case, no burden is thereby ‘cast upon the Com- 
pany, for the Act requires the attendance of the agent at the 
depot. Farther, the Act requires the engineer to: render to 
the agent at each depot an account of all the stock-or other 
property damaged’ between that and the last depot. “This ac- 
count, the agént is:required to enter in a book to be kept by 
him, for the ‘inspection of all persons inferested. All this 
machinery is with a view to.the hearing-of complaints; that is, 
to detérmine the: manner and place.of exercising the jurisdie- 
tion conteniplated i in either of the condition of things before 
adverted to. ‘Now, itis a cléar inference from the fact that an 
agent is required to beat each depot, to.receive the report'of 
the engineer—from thefact that the engineer is required to re- 
port to him the damage done to property, by. the running of 
the train between every-depot which he reaches, and the last 
depot passed—from the fact -that.a record of the damages 
done, isrequired to be kept at the depot to which the engineer 
is required to ‘report, ‘it being the first reached by him .after 
the i injury done; that there and nowhere else is the seat, terri- 
torially, of the jurisdiction. ‘Thereis good reason for this. Itis 
surely enough, ° thatthe roads. are subjected toa jurisdiction 
not only summary, but in the mode of its action most favora- 
ble to the complainant, without subjecting them to be called to 
account at any depot on their road, which may: suit the con- 
venience or gratify the caprice of the. cbmplainant—at At- 
lanta for example, for an injury to property occuring near to 
Macon. ‘The record does not‘in faet show that the proceed- 
ings took place at the depot, at which Ihave thus shown, they 
alone could be had. Et shows that they took place at. Forsyth, 
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in Montoe County; but where the alleged damage to the com- 
plainant’s property occurred, or whether the depot at Forsyth, 
was thé next nearest in the direction the train was: running, to 
the point where’ the. injury happened, does not appear. For 
these defects, the whole proceeding was ‘void, and of course ‘in- 
admissible to prove:anything. . Our ruling on this exception, 
draws‘after it several others. It was objected, that the record 
does not show that the arbitrators were frecholders of the dis- 
trict in which theaward~ was nade. - It is true, it does not 
even do that. The-law declares that they shall be frecholders 
of. the district, that is, of the district wherein, a8 we have seen, 
the jurisdiction resides. No freeholders of any other district 
have’ authority to act. The record should exhibit. the fact, 
that the arbitrators were freeholders of that district, in which 
was: located a depot: of the Company nearest” to the _ point 
where the ii injury to the property was-done, in the direction in 
which the train was moving. And further, it should show that 
the Magistrate who made the appointment of the arbitrator, 
was a Magistrate of that district: .Not showing these things, 
the award was coram non judice and void. And it is equally 
void, because the record does not show that an agent of the 
‘Company didnot attend: at that depot-to hear the complaint. 
The authority to appoint an arbitrator, is‘devolved on theMag- 
istrate, only when the agent fails te attend to‘hear the com- 
plaint. Now, this record does state that-no agent attended ‘at 
the depot at Forsyth, but ron constat, that he did not attend at 
the only depot where ‘the award could ‘be ‘rightfully made. 
These are all and ¢ach defects’ in the record which go to a de- 
nial of the jurisdiction, and are fatal to the complainant’s case. 
[2.] It was farther objécted, that the record does not show 
that the Company had notice ofthe proceedings. “The Statute 
requires ho such’ notice. Nor ‘can the Company justly com- 
plain of this; because the award is made-in the absence of the 
agent of the Company, only in the‘event of his failing to at- 
tend and hear the coniplaint himself.’ In a case, then, where it 
is heard, in the absence of -thé* Company, it comes to be 80 
heard by the laches of the Company, through its agent. 
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[4.}. Again, i it was objected to this record, that the property 
injured was in part.a slaye, and the Act not seontemplating 
negro-property, ‘the award is roid, s ‘The Ast. section of the Act 
of 1847, makes the Railroadsliable for any damage done to, liye 
stock, or other property, by. the running of the carg,.d¢, It.is 
argued, and with some-plausibility, that the Legislature did not 
mean to:place, as, to.this liability, property. of the-dignity and 
importance. of slaves, who ‘ave reasoning and. willing agents, 
upon. the same.footing with live stock, such as horses, cattle, 
or hogs ; and that the words, or. other property, are. intended 
to include other property of the, same. grade_-and.. value with 
live stock... . The words, however, embracesad/ property, .and of 
course include slaves, . We do not féel at- liberty to..construe 
the Act against, the plain meaning of its.terms.  .. 

-{5.] It was -objected to this entire record;, that..the Act.of 
1847, under which the. award. was made,” is-. unconstitutional. 
If it is, then follows the conclusion that this..whole: proceeding 
is a nullity. _. The learned: counsel. making the objection, found- 
ed it mainly upon that.part of the Act which. prescribes the. 
proceedings against. the. Railroads subsequent to the -award’; 
seeming to. acquiesce in.the assumption ‘on the other side, that 
that part of the Act was not eBeaies, but amended only), by 
the Actof 1850... 

‘[6.] The Act: of, Al, after, directing : that. the sibitanion. 
shall be sworn truly and impartially to.-estimate >the damages 
in the case. submitted: to, them, proceeds, to. say that they 
“shall estimate and assess such.damages. in writing, and-upon 
the presentation. of such. award. by. the person so aggrieved, his: 
agent or attorney,. to: such agent of the Company,-or the Pre- 2 
sident or Cashier of any.such Company, and a refusal to,pay 
the amount of the same.to the person so. presenting it, or his 
order, such person so damaged or aggrieved may commence-his 
suit against such company,.in the proper County and. Court, for 
the damages aforesaid; and_upon the trial of such ‘suit, the. 
written award. shall, be conclusive of such. damages aforesaid, 
and, read as evidence in Said, case ; -and. mpon: the trial of the 
case (which shall be at the. first, term of ‘the. Court) the Jury 
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shall find for the plaintiff the amount of. the damage to the 
property, the Railroad fare to the Court and back, and such 
damage for time and trouble, not less than fifty per-cent. on 
the damage for the property, as to them may seem reasonable 
and just.” The Act of 1850, which purports to be amendato- 
ry of that of 1847, provides that ‘in all cases where an award 
shall be made in conformity with the provisions of the 2d sec- 
tion of the Act of 1847, the same shall be filed in the Clerk’s 
office of the Superior Court of the County in which the principal 
office of the Railroad may be, and it shall be the duty of such 
Clerk to make out and serve a copy thereof on the President - 
of said Company, or by leaving it at said Company’s office 
within ten days after filing. said award. And within twenty 
days after such service, the Clerk shall issue execution for the 
amount of said award, and the costs attending said filing, copy 
and service, against said Company, unless the said Company 
by one of its officers or its attorney, shall enter an appeal in 
the usual manner, on paying costs and giving security, in 
which case said claim for damages shall stand for trial be- 
fore the Special Jury, at the first term after such appeal, upon 
the same terms, restrictions and liabilities as apply to, and go- 
vern other appeal cases, and judgment and execution shall be 
rendered and issued accordingly.” In our judgment, all those 
parts of the Act of ’47, which-relate to a suit on the award, 
which declare that the written award shall be conclusive as to 
the damages on the trial, and which direct the Jury to find.ad- 
ditional damages and extra costs, are superseded by the Act 
of 1850. We are therefore saved the necessity of giving 
judgment on their constitutionality. The Court below and 
counsel for the defendant in error before this Court, hold that 
the Act of 1850 only modified these provisions of the Act of 
’4T, so far as to substitute an appeal for the suit on the award, 
and the usual damages on appeals for the fifty per cent. or 
larger, directed by the latter Act, leaving in full force, the 
enactment that the award should be conclusive as to the dam- 
ages. And they both hold that when in the Act of ’47, the 
Legislature declared that the written award should be conclu- 
von. x1r 11 
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sive as to the damages, they meant that it should. be ie 
sive as to the fact of damage; thus shutting out‘all defence as 
to the actual injury or destruction of the property, and admit- 
ting an issue as to the amount of the compensation. We dif- 
fer from the presiding Judge and counsel in regard to this 
construction. We think that the Legislature, in so many . 
words, have declared that the award should: be. read in evi- 
dence on the trial against the Railroads, and should be conclu- 
sive of the damages. That is, conclusive as to the amount to 
be recovered as damages for the injury to, or destruction of 
the property, leaving the fact of the injury or destruction 
open. - It is not necessary to enlarge upon this point, inas- 
much as we are clear that all these provisions of the Act of 
1847 are repealed by the Act-of 1850, and that the rights of 
the parties on the appeal trial, are to be ascertained by that 
Act. < But if we thought otherwise, and were now driven to the 
necessity of pronouncing upon the constitutionality of the Act 
of 1847; we would be constrained to declare it unconstitutional, 
and that whether we or they have adopted the true construction. 
If we are right, then the Act would be unconstitutional, because 
it denies to the Railroads a trial by Jury, in the ascertain- 
ment of the amount for which they are to be charged for an 
alleged trespass; and if they are right, beeause it denies to 
the Railroads a trial by Jury in the ascertainment-of the fact 
whether they are or -are not guilty of an alleged. trespass. 
Coupled with the eonstruction which the presiding Judge gave 
to the 1st section of the Act of 1847, to wit, that that. section 
makes the companies liable. for injuries to property, at all 
events arid under all circumstances, irrespective of negligence 
on the part of either party, the clause which makes the award 
eonclusive, in’their or our view of.it, gives to the Act of 1847, 
a character of monstrous injustice, unparalleled in the history 
of legislation. The Legislature of 1850, seeing and feeling that 
ee Aon tect of 1847 had gone too far, applied the correct- 
I do:not enter into the argument to prove that the pro- 
visions of the Act of ’47, wil Ihave been remarking upon, 
are unconstitutional. 
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{7.] In the argument of this cause, much was said, ‘on the 
one side, about..the power and despotism of the 
Companies ; and about the inviolability of charter rights, on the 
other, in connection with the power of. the General Assembly 
to legislate in reference to Railroad corporations. I advert to 
these things for the purpose of saying, that extreme positions, 
taken however boldly, and maintained however ably, are not 
arguments before this Court. The rights of corporations 
and the rights of. a citizen against them, are not. new themes 
with us. 

[8.] Nor are we at all unsettled in our view, as to.the rela- 
tive rights and obligations of this Court and the Legislature. 
Whilst we hold a charter subject to strict construction as to 
all rights claimed under it; we also hold, that when rights vest 
under a grant from the Legislature, those rights are inviolable, 
and will be protected by this Court, when revoked or impaired 
by legislation. - Whilst we hold that itis competent for the Le- 
gislature to modify remedies. for the assertion of rights against 
a corporation, or in favor of a.corporation, yet it.is not com- 
petent for the Legislature to defeat a right by legislation 
upon the remedy. Aside. from the -rights secured to them 
by their charters, the corporations of our State, are, like a 
citizen, amenable to such legislation, within the. Constitution, 
as tle General Assembly may in its wisdom adopt, and are, 
equally with the citizen, entitled to the protection of the gen- 
eral law. The Legislature is bound by the Constitution as 
--well as this Court, and the members of the . Legislature, like 
ourselves, are sworn to maintain it.. All presumptions are in 
favor of the constitutionality of an Act of the Legislature, 
and hence we hold ourselves bound by the law of extreme 
caution, when invoked to decide against the constitutionality 
of a Statute. -We will not pronounce’a law unconstitutional, 
unless it be plainly unconstitutional. If we. have doubts, 
those doubts determine the question in favor of the law. If 
however, we have no doubts, then our highest obligation and 
the most sacred of our functions, demand a judgment against 
thelaw. If I understand the position which we occupy under 
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the Constitution and Laws of Georgia, correctly, we are a 
Court, not alone for the ‘purpose; but.pre-eminently for the 
purpose of protecting the people against unconstitutional le- 
gislation. The Judiciary is the bulwark which the Constitution 
has provided, to resist the encroachments of the Legislature, and 
when that is broken down, I cannot see but.that our beautiful 
system of government, in all its parts, must be whelmed m a 
flood of common ruin. Ido not magnify myself—far from 
it—but mine office. Ido not wish to be understood as inti- 
mating that counsel in this case, denied any one of these 
general propositions, but I have thought. that the occasion 
would justify their assertion; the more especially,as elsewhere 
some of them have been denied by eminent counsel, before this 
Court, and by eminent men before the ‘country. 

{9.] We do not consider that there ‘is any» doubt as to the 
repeal of the Act of ’47, to the extent stated.. It cannot be 
affirmed that those provisions .of that Act and. the Act of 
1850, can both consist-and be sustained. - The Act of ’47 di- 
rects one course to be-taken on the award, and the Act: of 
°50 another. The former directs a suit on it, by the party’ 
complainant; the latter says, it. shall be filed in the office 
of the Clerk of the Superior Court, and after notice, . to be- 
come.a final judgment, upon which execution is to issue, unless 
an appeal is entered by the Railroad. Inthe two Acts, there 
is a conflict—indeed, an irreconcileable repugnance up to.the 
entering the appeal. And if an appeal is entered, then the 
Act of 1850 declares that the claims for damages shall 
stand-for trial, before the special Jury at the first term after 
the appeal, upon the same terms, restrictions-and liabilities as 
apply to,and govern other appeal cases. 'These-terms, re- 
strictions-and liabilities relate to the case-made by the appeal ; 
that.is, the “ claim for damages,” and not to the entering of 
the appeal, as argued by the counsel for the defendant in error. 
They do not refer to conditions precedent to entering the ap- 
peal, for by.previous provision they. are required: The Act 
provides that.the Company may enter an appeal in the usual 
manner, by paying costs and giving. security. But in our 
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opinion, they refer to the rights ‘on -the trial, which belong to 
all appellants in similar suits, under the laws of the land, and 
do in.fact,-give to the Company all such rights—such as the 
right to plead and put in issue their guilt or innocence of the 
alleged: trespass, their own care and diligence, the negligence 
of the complainant, the value. of the property destroyed, or 
the amount in damages, of the injuries done, as the case may be. 
And farther, they give to the appellants the right of trying. 
these issues by those rules of evidence, which obtain. in like 
cases when a itizen is appellant. They also. bring the 
appellants under those .obligations which the law.imposes in 
other: cases of appeal; such as liability to damages fora 
frivolous appeal. Such. is our. construction of the Act of 
1850.: It is therefore, in conflict- with-the Act of 1847, in all 
those provisions which relate to the suit,as directed by that 
Act, on the award. If so, the last declared will of the Le- 
gislature prevails. 

[10.] Upon. the'trial, counsel for the Railroad tendered in- 
evidence the testimony of Mr. Snaw, taken by commission, to 
prove that the destruction of ‘the property was without negli- 
gence on the-part of the Company, and was.occasioned by 
the negligence of the complainant, through: his servant. The 
presiding Judge ruled out this evidence, and the appellants _ 
excepted. Upon our construction of the Acts of 47 and ’50, 
we have already. seen that it was competent for~them-to plead 
and prove the absence of negligence on their part, and -the 
neglect of the complainant... It is proper, however, to consider 
the ground occupied hy counsel for the complainant more at 
large.. The position taken is, that the Common Law rule of 
liability for injuries to property, in cases like the present, . is 
repealed by the first section of the Act of 1847, and that that 
section. makes the. Railroads liable at all events, with or with- 
out negligence on their part, and with or without negligence 
on the part of the owner. We-have no idea that the Legis- 
lature of 1847 intended .-to do a thing so: grossly absurd, and 
so flagrantly inequitable. It. would be strange indeed, if the 
General Assembly had made, or should ever make a citizen or 
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@ corporation, in the pursuit of a calling authorized by law, 
liable for injuries done to the property. of another, without 
fault on the part of the. citizen or the corporation, ‘and by 
the negligence or wilful wrong ofthe owner. | Such legislation 
would be a reproach to the civilization of the age, No such 
rule of liability is found on the Statute hook of any State of 
this Union, or of Great- Britain, and-I daresay, never. will be 
found inthe legislation of any~free State.’ Besides~its op- 
pressive injustice, it would be grossly imexpedient, inasmuch 
as it would deny to the public the incalenlable benefits-of Rail- 
roads, for no company would long exercise franchises thus 
encumbered.- That such lability would: be violative -of the 
contract between the State and the corporation, can scarcely 
admit of a question. - But ‘it is not to bé~ found in the Act of 
1847. The section referred to, is in ‘the following words: 
“Be it enacted, that the several Railroad Companies of this 
State, shall be held liable in law for any damages done to 
live stock or other property: (to the owner or owners thereof ) 
by the running of the cars or locomotives’ of said: Companies 
on their Roads respectively.’’. The Legislature-did not intend 
to create a new liability, but to declare the:liability of Rail- 
roads to the-old Common Lawrule. The necessity of such a 
Weclaration may be found in an-impression existing to some 
extent; that Railroads, by virtue of their charters, are ex- 
empted from the operation of the Common ‘Law, as ‘to liabili- 
ty for injuries done to property... -Negativing this impression, 
the main object of the Act of ’47 unquestionably was, to pro- 
vide a new, more summary, and -more= convenient remedy 
-against Railroads. That a-repeal of the Common Law is 
not contemplated, may be inferred from the language of the 
Act itself, which declares that they shall be liable “in law,” 
that is, according to the law as it exists. ~The Act, after mak- 
ing this declaration, proceeds to point out the mode of pro- 
cedure. We are the more fully satisfied with this construc- 
tion, because it is the only. reasonable.one, of which the “ee 
_ is susceptible. 
As no point was made: in ‘this case ‘as to what shall consti- 
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tute the negligence.on the part ofa Railroad, Which, .will 
make it liable for property injured. or destroyed, or as to.what 
shall constitute the negligence on the part of the plaintiff 
suing, which will prevent his. recovery ; I shall not discuss 
those topics, contenting myself with stating the following 
general propositions: It isa rule of the Common Law, that all 
persons shall so use their own property as not.to injure that 
of. another person. Ste utere tuo ut alienum non ledas. 
They are-bound:to reasonable care and diligence, and will 
be liable: for gross, neglect. In cases arising under this rule, 

the question. is left-to the. Jury, whether with reference to the 
caution which a man of ordinary prudence would observe, the 
defendant has been guilty of-gross negligence. Railroads 
have no exemption. from the operation of this rule. How far 
it may: be modified by the numerous charters granted-by the | 
Legislature in «this State, itis unnecessary to inquire. Cer- 
tain it is, that.if a company be-by their charter,or by legis- 
lation consistent with it, subjected to duties or conditions 
more stringent in this regard, than those imposed by the Com- 
mon Law, the Common Law will yield to the charter or the 
Statute. And the same is true of privileges which, being grant- 
ed to the Company, relax the stringency-of the Common Law. It 
is also a general rule that no one is entitled. to recover dam- 
ages for an injury to his property which is occasioned by his 
own negligence or consent. As modifications of these rules, it 
seems to be settled, that if both,-parties, be in. default, the 
plaintiff cannot recover-unless the act or omission, of the de- 
fendant which occasions the injury was intentional, or unless 
it. was impossible, by the exercise of ordinary care, for him to 
have avoided the consequences of the defendant's negligence. 

Whilst Railroad” corporations are liable for injuries. to prop- 
erty, both by our own Statute and the. Common Law, as - above 
stated, itis also.true that others,are in like manner liable to 
them for injuries.done to their locomotives, cars, and..other 
property, in the negligent use of their own property; and the 
same principles which apply to, and govern a case against. the 
companies, apply to, and govern.a case in favor of them. 
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Vaughn vs..Menlon, 8 Bing. No 0.468... Tuberville vs. 
Stampe, Ld. Raymond, 264.1 Salk.18. Bridge vs. Grand 
Junction Railway €o. °3 Mecson and Wels..248. 10 Ib. 546. 
Butterfieldvs. Foster, 11 -East,.61. Marriott.vs. Stanley, 1 
Scott N. R. 392. Lyneh.vs. Nurdin, 1 Q. B.-29.. Gould 
ve. Oliver,-2 Scott N. R..257. 2 Hen. Munf. 423, 3 Hast, 
596. -1-Gamp. 497. - 5 Hill's N.Y. R. 282; and-note a:> 4. 
Car. & Pain, 23. 19: Wend, 401. 7 Mass:169.) a 
391. Spenser vs. Utiea: § Schenectady-- Railway. Co. 
Barbour: Sup. .C. Ri 337. -Tonnawanda. R.. Re. Co,-v8. 
Munger, 5 Denio, 255. 4 Harington R. 252... 15 Ronee 124. 
2 Tredell,324. 2 McMullin, 408.. , 

The questions discussed: cover the exceptions foiwided on 
the motion to dismiss and the charge of the-Court. 

Let the moehpnen be reversed. ae 











No. .12.—W. E: Av WALL’ et al plaintiffs ir in error, v8 ‘Dro. 
. AS N.. cece dfentont 


[ish anitpeslionee against a mistake, as well. as. sagaition: fraud, ina deed 
or contract. in writing, whetber it be concerning land or any other thing ; 
and there is no difference in this respect, be‘ween that class of. cases ‘re- 
‘quired by the‘Statute of Frauds to be in writing, and those not wifBin the 
Statute; and parol evidence-is Seapets to charg: mega, oo it 
be denied.i in the answer. - 

12.] The fact that the complainant i is a purchaser. with warranty, ye Me ‘nas 
bar his right to the relief which he seeks. _ 

L8.} In all cases of mistake i in written instruments, Courts of Equity Will in- 
terfere, as between the: original parties, or those’claimitig under them in 
~ privity, such | as personal representatives, heirs, devisees, legatees, velunta- 
Fy grantees, ndlaelaerNapiasticeaahat Wialapie nail of 
the facts. eck Tae 3 - 

[4.] W. mortgaged certain. tanita to. P. to secure him i in the paymicnt of a 

promissory note. The land was described through mistake, by a wrong 

number, 109 for 112. Afterwards cértain creditors of W. obtained judg- 
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. ‘ment against him, and caused the same to be Jevied on the land which 
had been sold under the mortgage and bought by the mortgagee, who took 
possession thereof. P.sold to L. and L. to A. the complainant, the error 
in the description of the premises being repeated through all the mesne 
conveyances: Held, that Equity has authority to correct the mistake in 
the title, and free the land from the lien of the judgment. 

[5.]- As against bona fide purchasers for a valuable consideration without no- 
tice, Courts of Equity in such cases, will grant no relief; ee have an 
equal equity to the protection of the Court. 

[6.] A bill filed to correct a mistake in a written instrument, and to reform 
the contract, should aver expressly that the instrument as it is, differs 
from the intention of the parties, and state particularly wherein it does 
differ. 

[7.] A Court of Chancery, while it has authority, is very slow in exerting it 
to reform alleged mistakes in written instruments; and it requires the 
clearest and strongest evidence to establish the mistake. It is not suffi-, 
cient, that there may be some reason to presume a mistake; the evidence 
must be elear, unequivocal, and decisive. 

[8.] Courts are liberal in allowing mistakes to be corrected, where they are 
clearly established, notwithstanding the acquiescence of the party, provid- 
ed no injury has resulted in the meantime to the person agains; whom 
the relief is sought, or those claiming under them. 

[9.] After the lapse of fort,-four years, Equity will refuse to interfere, espe- 
cially against-an innocent purchaser. 

[10.] Where only nine years have intervened, and the complainant has 
been in actual possession all the time, though und2r an erroneous deed, 
and the defendant has not been prejudiced, there is no pretext to stop the 
application for relief, on the ground of want of diligence. 


In Equity, in Twiggs Superior Court. Tried before Judge 
Powers. September Term, 1852. 


In the year 1835, William Johnson sold lot of land number 
112, in the 28th district of Twiggs County, to Wm. E. A. 
Wall, who afterwards, to wit, in 1840, executed a mortgage 
deed to the north-east half of said lot, to Ira Peck, to secure 
the payment of $300.00, and in drafting the mortgage, the 
said lot was described as being number 109, instead of 112. 

The mortgage was afterwards foreclosed and the land sold, 
when Peck became the purchaser, and the Sheriff executed him 
a deed, in which the same mistake as to the number of the lot 
was made. In 1845, Peck sold and conveyed the land to Na- 
VOL. xyir 12 














90 SUPREME COURT OF GEORGIA. 
Wall e¢ al. vs, Arrington. 


than Land, and in the deed, the same number, 109, was insert- 
ed. In 1847, Land sold and conveyed the land to complain- 
ant, Thomas Arrington, and in the deed the lot was properly 
described as being number 112. 

Afterwards Peyton Reynolds caused the land to’ be levied 
on by fi. fas. younger than the mortgage deed, which had been 
transferred to him by one Amos Ofmy, and against T. O. 
Reynolds, Wm. E. A. Wall and Peyton Reynolds, security. 
Complainant, Arrington, filed his claim to the land, and pend- 
ing the elaim filed his bill in Equity, alleging the above 
stated facts, and praying the Court to reform and correct the 
several deeds and the mortgage in which the mistake relative 
to the number of the lot of land had been made. 

The answers of the several defendants, substantially admit- 
ted the facts as charged in the bill, and on the trial were read 
in evidence. The complainant also proved that Wall, Peck, 
Land, and complainant, had been in successive possession of 
said lot, 112, for many years, and that Wall never owned lot 
number 109, 

Counsel for defendant requested the Court to charge the 
Jury— ' 

ist. That if there had been any negligence, or if the com- 
plainant had not shown due diligence, he was not entitled to 
have the alleged mistake corrected. 

2d. That inasmuch as the complainant had a warrantee 
deed from Nathan Land, he was not injured by the alleged 
mistake, and was not entitled to have it corrected. 

3d. That inasmuch as Peyton and Charles Reynolds, were 
judgment creditors of Wall and had no notice or knowledge of 
the alleged mistake, the mistake could not be corrected as 
against them. 

4th. That inasmuch as the complainant showed no contract 
in writing for the conveyance or mortgaging of lot 112, he was 
not entitled to the relief prayed for. 

5th. That a Court of Equity could not and would not reform 
a deed, by inserting therein a separate and distinct lot of land 
from the one embraced in the deed. 
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The Court refused to give the charge as requested, and 
counsel for defendant excepted, and has assigned error. 


C. B. Cos, for plaintiff in error. 
Por & Nispet, for defendant in error. ‘ 
By the Court.—Lumpxin, J. delivering the opinion. 


The questions in this case are all made by the refusal of 
the Court to charge as requested by the defendant’s counsel. 
I shall take up the points in their natural order, and not as 
they stand in the bill of exceptions. 

[1.] The 4th and 5th grounds are the same in substance, and 
the proposition which they assert is, that parol proof is inadmissi- 
ble to correet mistakes in bonds, deeds of mortgage and other 
contracts, respecting lands. 

Chancellor Kent, in 1817, thirty-six years ago, declared that 
it had been the steady language of the English Chancery for 
the last seventy years preceding that period, and of all the 
compilers of the doctrines of that Court, that a party may be 
admitted to shew by verbal evidence a mistake as well as 
fraud in the execution of a deed or other writing. illespie 
and Wife vs. Moon, 2 Johns. Ch. Rep. 585. And accord- 
ingly in that case, he decreed that the defendant release to 
the plaintiffs the title to 50 acres of land, which was included 
in the conveyance made to him by an error’ in the description 
of the land.. And a stronger case than this could not arise. 
For the mistake was most positively denied in the answer to 
the bill brought to rectify it; and the oral testimony was re- 
ceived in opposition to the plain language of the deed as well 
as to the defendant’s answer. - 

After citing this case with emphatic approval, in one of the 
first and most elaborate opinions delivered by this Court, to 
wit, Rogers vs. Atkinson et al. (1 Kelly, 12,) and ruling ex- 
plicitly that as it respects the right of a Court of Chancery to 
rectify mistakes and reform written contracts, there was no 
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difference between that class of cases required by the Statute 
of Frauds to be in writing and those not within the Statute, 
we flattered ourselves that this principle at least, would have 
been considered as settled. But we were mistaken. 

The broad question was again made in Z'rout vs. Goodman, 
(7 Geo. R. 383.) And notwithstanding we believed that the 
parol evidence, which consisted of the declarations of the ven- 
dor made subsequent to the sale, otight not, under the cireum- 
stances, to have prevailed against the answer of the defendant, 
denying the alleged mistake, still as we were with the defend- 
ant in error as to the competency of the proof, and the matter 
of its sufficiency was a question alone for the Jury, . its weight 
in this, as in all other cases, being their business, and not ours, 
we refused to disturb the verdict. By it, the-vendee obtained 
a decree for sixty aeres of land more than was embraced in 
the boundary lines, as set forth in his bond for titles. 

The subsequent renewal of this sabject, satisfies us that we 
may despair of ever looking upon it as res adjudicata, in our 
day. Perhaps our successors, abounding more both in reason 
and authority than ourselves,.as well as it respects this as 
other questions so repeatedly and perseveringly brought up 
for re-hearing and re-adjudication, may be more fortunate, 
because more successful in giving rest to the land. 

It only remains for us to pronounce, which we accordingly 
do, that in our humble opinion the parol proof in this case 
was competent and admissible ; and we will add that it estab- 
lishes most clearly and conclusively the fact of the wninaka, as 
charged in the bill. 

-[2.] Does the fact that the complainant had a warrantee 
deed from Nathan Land, his ial deprive him of the relief 
which he seeks ? 

Would it be equitable to turn Arrington over upon Land? 
On the contrary, is not Land, who is before the Court, entitled 
to have this correction and reformation made for his benefit ? 
He was an innocent purchaser from Peck, as Peck was under 
the mortgage from Wall, without notice of the error in the 
number of the lot. What justice would there be in relieving 
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‘Arrington at-his expense? None. On the contrary, all who 
hold under. the mortgage sale; have equal claims upon a Court 
of Chancery to have this mistake corrected, for the benefit of 
each-and.all of them. © 

[8.] But it is said that inasmuch as aDeen and Charles 
Reynolds, were judgment creditors of Wall, and had no notice 
or knowledge of the alleged mistake, that it cannot be: cor- 
rected as against them. 

-The authority of Judge Story is is in opposition to this. posi- 
tion: He says that in all cases of. mistake in. written instru- 
ments, Courts of Equity will interfere as between. the original 
parties, or those claiming under them in privity, such as per- 
sonal representatives, heirs, devisees, legatees, voluntary gran- 
tees, or judgment creditors, or purchasers from them with 
notice of the facts. . 1 Stor. Hg. §165. See also, Burgh vs. 
Francis; 1 Eq. Cas. Abr. .320. - Taylor vs. Wheeler, 2 Ver- 
non, 564. Finch vs. The Earl of Winchelsea, 1 P. Wil- 
liams, 277. Inthe matter of Howe, 1 Paige, 125.. White 
and others, vs. Wilson and another,.6 Black. 448. 

j [4.] This last case was very similar in all respects, to the 
present. ‘Hunt, one of the defendants, mortgaged certain 
/lands to the complainants. A tract‘intended to be included, 
/ was omitted by mistake. Subsequent.to the mortgage, certain 
- creditors of Hunt obtained: judgment against him-and threat- 
ened to levy on the-land which by mistake had been left. out 
of the mortgage. The Supreme Court of Indiana held that a 
Court of Chancery had authority to correct the mistake in 
the mortgage, and free the omitted tract from the lien of the 
judgment. 

. The case of the United States vs. ‘Sie et al. (5 Mason's 
Re. 572,) is relied on as authority in conflict -with the opin- 
ion in Judge Story’s Commentaries that. mistakes may be cor- 
rected as against judgment creditors, ‘Let us examine it and 
see. 

Samuel Langton had assigned his effects to Washington 
Monroe and Elijah Loring. Subsequent to the assignment, 
Monroe became insolvent, and made an assignment of all his 
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property, including all that passed for his benefit, under the 
assignment from Langton. A bill was brought by the United 
States against Monroe and Loring,. to enforce their right of 
priority of payment of debts out of the effects of Langton, and 
for this purpose, to show that it was the intention of: all- the 
parties to the assignment made by Langton, ‘that the clause 
providing for the priority of payment of custom-house bonds 
due to the United States, should apply .to ad/ the bonds of 
Langton then owing:to the custom-house, and. not as the terms 
of the assignment plainly purported, to those bonds iad upon 
which Monroe was surety. - 

Judge Story decided, and very oni and. in entire con- 

sistency with the doctrine quoted from his Equity Jurispru- 
dence, that the assignees and creditors of Monroe -were essen- 
tially interested in. the litigation, and should have been made 
parties to the bill; and suggested as a reason for this opinion, 
that they might have released their debts upon the faith of the 
validity of the assignment from Langton in its. original shape ; 
and that unless they had some notice of the alleged mistake, 
it would be very difficult, even if they were. before the Court, to 
reform the assignment ‘from Langton to Monroe, to their pre- 
judice. 
-»[5.] And ‘so we think. iaiaen purchasers abies the 
judgment of Ofmy against Wall, which was transferred to the 
Messrs. Reynolds, would be entitled to protection against. this 
mistake. It is true that ingenious-suppositions are made.in 
argument, to show how, by possibility, these judgment credi- 
tors. may have been injured; still no attempt. was made on the 
trial below to establish any actual loss. 

[6.] Before dismissing this branch of the case, I would re- 
mark, that Judge Story takes occasion in this opinion, in 5 
Mason, to state the rule as to the manner of alleging the mis- 
take in a bill brought for its correction, as well-as the degree 
of proof necessary to obtain a decree. He says: 

“< If the bill seeks to correct an asserted mistake in the lan- 
guage of the instrument, differing from. the.intention of the 
parties, and reform the instrument and obtain the consequent 
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relief, it is not sufficient to allege generally that the intention 
was different ; but there must bean express averment that the 
instrument, as existing, differs from the intention of the par- 
ties—stating the particulars—and the bill. must conclude with 
a prayer for.the correction of the mistake and decree aecord- 
ing to the reformed instrument.” 

{T. ]-‘‘In cases of asserted mistake in written instruments, 
it'is not denied-that a Court of Equity has authority to reform 
the instrument. -- But such a Court is very slow in exerting 
such an authority ; and it requires the strongest and clearest 
evidence to establish-the mistake. It is not sufficient that 
there may be some reason to presume a mistake. The evidence 
must be clear, unequivocal, and decisive; not evidence which 
hangs equal or nearly in: equilibrio.”’ 

{8.] But it is again argued that if the complainant -has. not 
shown due diligewoe; he is not entitled to _the relief which he 
seeks. - - 

The law upon this cebdees, was fully and fairly given in 
charge to the Jury. The mortgage from Wall to Peck, in 
whieh the mistake as to the No. of the lot first occurred, No. 
109 having been accidentally substituted for No. 112, by the 
scrivener who drafted the deed. I say this mortgage bears 
date in 1840. In 1844 the land was sold under the: mortgage 
foreclosure, and bought in by Peck, who took a Sheriff’s title, 
in which the same-error occurs. The ensuing year, 1845, 
Peck sold. to Land, still continuing-the misdescription. Land 
conveyed to Thomas N. Arrington,: the complainant, in 1847, 
each vendor referring to the previous deeds for a description 
of the premises, and consequently each perpetuating the mis- 
take; and it was not until the assignee of the plaintiff in fi. fa. 
in 1849, detected the defect in the conveyances and caused the 
land to be levied on, that-it come to the knowledge of those 
parties, who. resorted immediately to Equity for relief. - 

His Honor, the. Circuit Judge, instructed the Jury, that if 
the complainant upon this: state of facts, had been in any way 
negligent or had not manifested due diligence, the mistake 
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could not be corrected, especially if injury had ouguiind to.any 
of the parties by his carelessness. 4 

In Gillespie and Moon, the trustee sold in 1799, ot died 
in 1814, without taking any- measures to-have the. mistake 
corrected, although she expressed her intention t6 do ‘so. in 
1806 ; and the cestui que trust, immediately after her death, 
filed a bill for relief against. the mistake. ‘Counsel insisted, 
that as no step was taken-by the trustee forfifteen years while 
she lived, but she looked on in silence during. all this period, 
and that too, when she knew that the defendant was in. posses- 
sion of the whole lot, and was improving the 50. acres in dis- 
pute, as his own property, that such:gross negligenee on he 
part ought to stop any application for relief. 

But the Chancellor held-that there was-no pretext even for 
the suggestion of any delay or acquiescence injurious to the 
just rights of the plaintiff, and added, that. —— had been 
liberal on this head. 

In East vs. Phornbury, {3.P. Wms. 126 ) a mistake was 
rectified after seven years’ acquiescence. 

[9.] It istrue thatin Beil vs. Cundale, (1 Ambler, 101 Lord 
Hardwicke, in 1750, refusedto rectify a mistake in the body 
of a common recovery of a copy-hold estate suffered ata Court 
Baron, held for the Manor of Rippon in 1706, where the name 
of the vouchée was inserted instead of that of the tenant. But 
here 44 years had elapsed ; and it.appeared on the pleadings 
that the remainder-man upon the foot of the mistake in the 
recovery, had-got possession of the estate and had sold it to a 
purchaser for a valuable consideration, without notice. 

‘{10.] Here, Wall never owned lot No. 109, but:did purchase 
of one Johnson, and occupy No. 112, until he was dispossesse€ 
under the judicial sale, in 1844; when Wall went out, and 
Peck and those claiming under him, went into possession 
of the right lot, and have continued to hold and occupy the 

e ever since. 

We may well say, that there is no ene here to bar 
the complainants. . 

One word in reply to the eeipatnent that it is not ortypotent 
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for a Court of Chancery to free lot No. 112, from the judg- 
ment lien acquired at Law by Ofmy and his assignees. 

If it be in the power of Courts of Equity to correct mistakes 
in contracts, not only as between the original parties, but also 
as against the yudgment creditors of one of them, and wehave 
endeavored to show that this jurisdiction rightfully belongs to 
Courts of Chancery, then it was lot No. 112, and not lot No. 
109, that was mortgaged by Wall to Peck, .in 1840, and the 
mortgage lien on lot.No. 112 is older than the lien at Law of 
Ofmy and -his assignees upon lot No. 112; and therefore the 
sale under it passed the legal title to the purchaser. 











No. 13.—Rosert Jounston,. plaintiff in error, vs. SPENCER 
Rivey, defendant in error. 


[1.] When there are three counts in a declaration, one of which is in the 
nature of a count for malicious prosecution, though concluding in tres- 
pass for false imprisonment, and one at least of the other two is a good 
count in trespass, there being no demurrer for misjoinder of counts: 
Held, that a general demurrer to the whole declaration, on the ground, 
that the plaintiff had misconceived his action, was bad, and was properly 
overruled. 

[2 ] Where the bill of exceptions states, that the Court rejected evidence 
offered by the defendant, on the trial of an action of trespass for false 
imprisonment, of the plaintiff’s general character, touching the crimen 
falsi, without stating what particular facts the defendant offered to give 
in evidence, and there being no allegation in the defendent’s plea, which 
would authorize its admission: Held, that the evidence was properly 
rejected. ts cae, . 

[3.] Sovereignty, united with the domain, establishes the exclusive jurisdic- 
tion of a State, or Nation, within its own territory, as tocrimes, and to 
rights, arising therein. 

[4.] Such penal enactments as might be wholly weeless in some of the 
States of the American Union, are indispensably necessary in others, for 
the protection of property, and the welfare of society. 

voL. xm 13 
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[6.] When the «several States of the American cemibeney ratified and 
adopted the Constitution of the United States, they did not. surrender 
the unquestionable right which then belonged to them, to declare, within 
their respective territorial limits, what should “be considered therein 
‘criminal offences agiinst their laws for the protection ‘of persons and 

[6.] Each State therefore, has the same undeniable and unlimited juris- 
diction over all persons and things, within its teritorial limits, as any 
. foreign Nation, where that jurisdiction is not surrendered or restrained 
“by the Constitution of the United States. — 

['7.] When a demand is made by the Execttive offiéer “of one State for a 
fugitive from justice, who ‘has taken refuge m another State, under the 
provisions of the Constitution ‘and Laws of the. United- States, and a 
copy of the indictment found, or the affidavit made, as provided by the 
Act of 1793, shall be produced, and duly authenticated, as required by 
‘that Act, charging the person so demanded, with having committed a 
crime against the Laws of the State from which he fled, the Executive officer 
of the State upon whom the demand is made, for the surrender of such 
fugitive, must be governed by the record produced; he-has no authority 
to make any addition to it, or to look behind the indictment or affidavit, 
and inquire, whether by the Laws ofhis own State, the facts charged there 
in, would constitute a criminal offence ; but it is made his imperative duty, 
under the supreme law of the land, which he has sworn to support, 
to surrender up such fugitive to the authorities of the State whose laws 
have been violated, having jurisdiction of the crime. ~*~ 


[8.] When the Governor of Pennsylvania, made a requisition upon the 
Boe se Governor of Georgia, for the surrender of Robert J. Williams, ‘as ‘a fugi- 
‘tive from justice; founded upon an indictment found against said Will- 
iams, charging him with having committed a crime against the laws of 
‘the former State, and the Governor of the latter State ‘issued bis ‘war- 
rant for the arrest of RobertJ. Williams alias Spencer Riley, by virtue 
of which Riley, a citizen of Fibb County, in this. State, was arrested : 
Heid; in an action of trespass for false imprisonment, brought by Riley 
against Johnson, the Agent of the State of Pennsylvania; who directed 
the arrest under the warrant so issued, thatthe Governor of: Georgia 
had no legal authority to insert the alias in ‘the warrant issued by him, 
but should have beer. governed alone by. the record produced from the 
State of Pennsylvania, upon which. the demand ‘for the surrender of the 
fugitive was founded. 


[9] Whena warrant issues for the arrest of W, and R is arrested under it, 
‘although Rand W. may be the same person, all who are concerned ‘in 
the arrest are trespassers. ~ 

[10.] To constitute a justification in such a case, the defendant must plead 

- the warrant and other proceedings on which it is founded,-and allege in 

his plea, that W and R, are, in fact the same person, and that R isas well 
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known by the name of W, as by the name of R; or that R, atthe time of the 
commission of the crime for which he is arrested, represented his name to 
be W. 








Trespass, for false imprisonment in Bibb Superior Court. 
Tried before Judge. Powers. November ‘Term, 1852. 


Riley taiight an action of trespass against Johnson, for 
false imprisonment. When the plaintiff offered to read the de- 
claration, the defendant.demurred to said declaration, for that 
the action was misconceived, and should have been-an action 
on the case; which demurrer’the Court overruled, and sus- 
tained the declaration, and counsel for defendant excepted. 
The plaintiff then offered in evidence the following testimony : 


In the Court of Oyer and Terminer and Quarter Sessions 
of the Peace for the City and County of Philadelphia, June 
Sessions 1850. City and County of Philadelphia, 8. S.: 
The Grand Inquest of the Commonwealth of Pennsylva- 
nia, inquiring for the City and County of Philadelphia, upon 
their respective oaths and affirmations, do present: That Rob- 
ert J. Williams, late of the said County, yeoman, on the 
thirtieth. day of May, in the year of our Lord one thousand 
eight hundred and fifty, at the County aforesaid, and within © 
the jurisdiction of this Court, with force and arms, &e., did 
falsely and fraudulently forge and counterfeit, and caused and 
procure to be forged and counterfeited a certain bond and wri- 
ting obligatory, in the words, letters and figures—thatis to say : 


United States of American, State of Georgia—$10,000 
seven per cent. No. 3. 

The State of Georgia acknowledges to owe to Robert J. 
Williams the sum of ten thousand Dollars lawful money of 
the United States of America, which sum of money the said 
State promises to pay to the said Robert J. Williams, or 
bearer, at the city of Savannah, ten years from the date of 
these presents, or sooner, at the option of the State, with 
interest thereon at the rate of seven per centum per annum, 
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payable at the said city of Savannah matnaelty ‘on — 
tion of this bond, to be credited thereon. 

The faith and credit of the State of hiniite are hereby 
pledged for the payment of this bond at the maturity there- 
of, and it is also to be considered a- debt due by the Central 
Bank, pursuant to an Act of the General Assembly, passed 
the twenty-ninth day of —— eighteen hundred: and for- 
ty-seven. 








In witness whéreof, and pursuant to said Act, 

‘the Governor hath hereunto set his hand and 

[SEAL.] caused the seal of the State to be affixed, this 
fifteenth of February, eighteen hundred and 
forty-eight. GEO. W. TOWNS, Governor. - 


On which said bond and writing obligatory was then and 
there endorsed, the words and figures following—that is to 
say : 


“Robert J. Williams”— a 

And “SAVANNAH, Feb. 22d, 1849. 

“Received of the Cashier of the Bank of the State of 
Georgia seven hundred dollars, it being the interest for one 
year on the within bond. ROB. J. WILLIAMS. . 

“Received of W. B. Tinsley, Treasurer of the State, seven 
hundred dollars, the interest in full for one year on the with- 
in bond. 

“18th Feb. 1850. . | ROB. J. WILLIAMS.” 


With intent to cheat, and defraud the State of Georgia, 
aforesaid, sontrary.to the form of the Statute in such case 
made and provided, and against the peace and dignity of the 
Commonwealth of Pennsylvania. 

‘And the Inquest aforesaid, on their oaths and affirmations 
aforesaid, do further present: That the said Robert J. Will- 
iams afterwards, to wit: on the day and year aforesaid, at the 
County and within the jurisdiction aforesaid, having in his 

possession @ certain false, forged and counterfeited bond and 
writing obligatory, purporting to be a bond and writing obli- 
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gatory for the payment of the sum of ten ‘hound -datiars, 

and to be signed by one George W. Towns, Governor—which 

said last mentioned false, forged, and counterfeited- bond. and 

writing obligatory, partly written, and partly. printed, is in 

the words and figures rset a is to say: 

United States of America, State of Genrgia—10, 000, seven 
‘per cent. No.3. 

The State of Georgia acknowledges to~ owe to Robert I. 
Williams the'sum of ‘ten thousand dollars lawful money of the 
United-States of America, which sum of money the said State 
promises to pay to the said Robert.J. Williams, or bearer, at 
the city of Savannah, ten years from the date’ of these pres- 
ents, or sooner, at the option of the said State, with interest 
thereon, at the'rate of seven-per centam per annum, payable 
at the said city of Savannah annually upon the presentation 
of this bond, to be credited thereon. ‘The faith and credit of 
the State of Georgia are hereby pledged forthe payment of 
this bond,‘at the maturity thereof, and it'is also to be con- 
sidered debt due by the Central Bank, pursuant to an Act of 
the General Assembly passed the twenty-ninth day of De- 
cember eighteen hundred and forty-seven. 

. In witness whereof, and pursuant to said 
Act, the Governor hath hereunto set his hand, 
[sEAL.] and caused the seal of the-State to be fixed, 
this fifteenth of February in the year of our 
Lord one thousand eight hundred and forty-eight. 

GEO. W. TOWNS, Governor. 








On which said bond and writing obligatory was then and 
there endorsed the words and figures following—that is to say : 


“Robert J. Williams.” 
“SAVANNAH, Feb. 22, 1849. 
' “Received of the Cashier of the Bank of the State of 
Georgia, seven hundred dollars, it being the interest in full for 
one year on the within bond. “ROB. J. WILLIAMS. °. 
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“Received of W. B.. Tinsley, Treasurer of the State, 
seven hundred dollars, the interest, in fall for one year‘on the 


within bond. 
“18th Feb., 1850: . "ROB. J. WILLIAMS. i 








The same false, forged and counterfeit bond and aie 
obligatory, partly written and partly printed, as aforesaid, 
with the said endorsements thereon -written for and as a good, 
true and genuine bond of the State of Georgia, for the pay- 
ment of the sum of ten thousand-dollars aforesaid, to Robert 
Johnston; then and there falsely, deceitfully-and fraudulently 
did utter, publish and present and deliver, with intent to de- 
fraud the said Robert Johnston and Samuel M. Unk, trading 
together as R. Johnston & Co., of their goods and chattels, 
moneys and properties to their damage, contrary to good 
‘morals. and against the peace and dignity of the Common- 
wealth of Pennsylvania. 

ies B. REED, For the Amey Sainnl. 


JUNE Sierots, 1850. 
Commonwealth vs. Robert J. Williams. 
‘First Count—Forgery of Bond of the State of Georgia. 
- Second Cownt—Uttering and publishing said bond with in- 


tent to defraud. HENRY LEECH, sone: 
True Bill. Jane 24th, 1850. 


- WIrnEssEs. 
R. Johnston, sworn 

R. Crommeline, sworn. 

Docket Entry. 
Commonwealth vs. Robert J. Williams. 

First Count—Forgery of Bond of the State of Georgia. 

Second Count—Uttering and publishing said Bond with 
intent to defraud. sg 

True Bill. June 24, 1850. 

I certify that the above and foregoing are a true copy of 
the record in this case as it stands filed of record 4 in » the afiice 
of the aforesaid Court. 
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In. testimony whereof, I have -hereunto-set 

(SEAL.] ‘ my hand and affixed the seal of the said Court, 

| this twenty-fifth day of February, A. D. 1851. 
JNO. WILLIAMS, Clerk. 








Comenoristoieh of Pentnip titi City and County of Phila- 
delphia—In Chambers; Eleventh March, 1851. 

I, Edward*King, President Judge of the Court of Oyer 
and Terminer and Quarter Sessions of the Peace of the City 
and County of Philadelphia, duly commissioned and sworn, 
do hereby certify, that-John Williams, whose genuine signa- 
ture appears to the ‘within. and foregoing pages as Clerk of 
said ‘Court, ‘was at the time the same bears ‘date-Clerk of said 
Court, duly commissioned and sworn; and that full faith and. 
credit ought'to be had and given to all his official acts as 
such, and that the certificate of said Clerk and attestation: is 
in due form of law.. - 

Witness my official signature, this ont 
[SEAL.] ‘day of March, 1851. 
EDWARD KING, President Judge,. fe. 


CoMMONWEALTH OF PENNSYLVANIA, 8.8. 
William F. Johnson, Covernor of said Commonwealth; to 
*his Exeellency the Governor -of Georgia. © — 

It appears by the annexed papers, duly authenticated accord 
ing to the laws of*this Commonwealth, that a certain Robert J. 
Williams, stands charged by indictment in the Court of Oyer 
and Terminer and Quarter Sessions of ‘thé Peace, held imand 
for the City and County of Philadelphia, at June Sessions 
A. 'D. 1850, with’ the erime ‘of forgery, - committed in the 
County of Philadelphia aforesaid, in a: State: ‘of Pennsyl- 
vania. 

And it hasbeen represented to me that ‘the said Robert 
J, Williams fled from the justice-of thie State, wean taken 
refuge within the State of «Georgia. 

Now, therefore, pursuant to the provisions of the Consti- 
tution and laws of ‘the Uunited States, in-such ¢ase ‘made and 
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provided, I do hereby request that.the said Robert J. Will- 

iams, be delivered to Rebert: Johnston, who is duly authorized 

to.receive and convey him- to the State of Pennsylvania, to 
be dealt with according to law. 

Given und:r my hand and the less seal of the 

[sEaL.] State, this the 25th day of June, in: the year of 

our Lord one thousand eight hundred and fifty. 

WM. F. JOHNSTON. 








Save oF GEORGIA... - . 
: By George W..Towns, Governor of said State. _ 
To all the Sheriffs and-Constables thereof, greeting : 

“Whereas, a requisition has been made upon the Suensinn 
ofthis State, by the Governor of the State of Pennsylvania, 
os deliver to Robert. Johnston,. agent on the part- of said 

State, the bodyof Robert J. Williams, (alias Spencer Riley,) 
as & Sasitive from justice, who is charged with the crime of 
Forgery—. 
Now, in eer with the provisions of an Act of Con- 
gress passed the twelfth day of February, seventeen hundred 
a and ninety-three, respecting fugitives-from justice; and in 
i. order that the-said Robert J. Williams, (alias Spencer Riley) 
a may: be. brought to trial for the offence of which he ‘stands 
charged—you are hereby commanded to arrest and deliver 
him t6 the said Robert Johnston, agent as aforesaid, so-that 
he may be.carried to the State of Pennsylvania, within. whose 
jurisdiction said offence is alleged to have been committed. 

And I moreover, charge and require all officers, both civil 
and military, in this State, to be vigilant in endeavoring to 
apprehend: the said Robert. J. Williams, (alias Spencer Riley,) 

a fugitive as aforesaid. . 

Given under my hand and the seal of the Executive Depart- 
ment at the Capitol in Milledgeville, this first day of July in 
the year of our Lord .one thousand eight hundred and fifty, 
and of American Independence the seventy-fourth. 

‘By the Governor, ... . .... GEO. .W. TOWNS. 
J. M. Patton, Secretary Executive Department. 
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--Gzoreta, Bres: County. saaiadhiand 
I arrested the body of the within icin ipa Riley, as 

directed and required by the within named Robert’Johnston, 

having tendered ‘him to the said Robert Johnston, who res 

quested me to hold him until he was ready to leave, and have 

him in custody. | peat BAGBY, Sheriff. 
2d. aly, -1850. ; 


































~ 


-Guonor:; Bins County. 

T have arrested the-body ‘of Spencer Riley of this Coun 
by virtue of this’ warrant, having ‘no other authority—said 
Spencer Riley having been pointed out by said ‘Robert John- 
ston. In obedience to this writ, I havé also tendered jee 
= Riley ‘to said Robert Johnston, agent. © “~ 

THOS. perigee is at 


Thomas Bagby, sworn, says: Iwa’ Sheriff of Bibb County 
in 1850, and seized Spencer Riley -under said warrant’ of 
Gov. ‘Towns.’ ‘Riley proposed to Johnston after his Arrest to 
remain in éustody, and if-he (Johnston) would specify the day 
said forgery was committed, he (Riley) would account for 
where he had spent every night for some weeks before ‘and af- 
ter that time. Johnston refused to name the day, and Riley 
then proceeded to count up on his fingers how he had passed 
thé time in May, 1850. He missed one day, and then defend- 
ant said he was satisfied. Defendant then directed Sheriff to 
hold plaintiff until next morning, as he expected to leave on 
the morning train, and would not want-Riley until he started. 
Can’t say at what hour said train left; thinks it was in the 
morning. ~" 

‘Cross. Said aihvvdtbeypn of witness, Riley ‘id Tobitiston 
was"hear the Lanier’ House. Johnston did not direct witness 
to'do more’than keep Riley safe. Did not order him to jail. 
Defendant did not call for Riley after this conversation in re- 
spect to the wisi, Judge Cole and not Johnston, handed Gov. 
Towns’. warrant to the Sheriff. Johnston ¥ was introdaced to 


Vou. xim 14 
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the: “witness (Sheriff) after the warrant. had-been put: in. his 
hands by Judge Cole: I had never seen him before. 

“Re-Examined. Riley went-out of my possession by: judi- 
cial process. Think Johnston told me to keep Riley safe. af- 
ter he said he was satisfied, but he never called for him. . Next 
morning Johnston was also in my custody. There is.a mistake 
in the return on the warrant of Gov. Towns. -Riley was 
pointed out by Judge Cole,‘and not* by - Johnston. - Johnston 
stemed satisfied with the arrest. Can’t say Johnston. mnne 
anized Cole as his attorney. Saw them.together. ©... 

“The interrogatories of Andrew J. Hansell, William T. 
‘Hansell, Wm. Alexander, Julius Williamson, Thomas May, 
Reuben Cone and:Michael Dixon, were read, and -by them 
proved that Riley .was in Georgia when the femes 2 honda 
were passed to Johnston in Philadelphia. 

Plaintiff in the Court below closed. 

Defendant, Johnston, then read the interrogatorice of An- 
thony J. Drexel, as follows: 

Ast. I do not know Spencer Riley by that name, nor do 
I know that I ‘ever saw him. I know Robert Johnston. - 

2d. About the latter end of May, 1850, we were.appliedsto 
by than calling himself Col. Williams, who said he was_on 
his way to Europe to negotiate-an amount of Georgia Bonds. 
Tam one of the firm of Drexel & Co.; Bankers in the City 
of Philadelphia, and was such in May, 1850, at No. 34 South 
Third Street. Col. Williams applied to-us at our office for aloan 
of $6,000 or thereabouts, on said bonds, saying that he was 
taken sick at Richmond, Va., and had arrived.here still. un- 

well, and finding himself still ‘unwell: and unable.te proceed to 
Europe as he-had proposed, he wished to borrow the’ $6,000, 
and he would then return to Georgia, and return again to Phil- 
adelphia to pay the loan, and proceed to Europe in the course of 
two or three months to sellthe bonds. . The amount of the bonds 
was, I ‘think, about $40,000 or $60,000. Ido not know. -the 
amount exactly, as I did not count them. ‘Ithink also they were 
T per cent bonds. The interest was payablein the City of Savan- 
nah. /He left the bonds with us for one day, we promising 
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to give him an answer the-next day; and in the meantime, on 
reflecting on the matter, we refused him the loan. ~ He called 
the next day for the purpose of getting the bonds or themoney. 
We refused the loan, but delivered the bonds to him. I should 
have stated above that Williams exhibited a letter to as at the 
time he brought us the bonds, purporting to be a letter from 
Joel;Crawford,'introducing the.said Williams to Baring, Broth- 
ers & Co. of London, and stating that Williams’ object in vis- 
iting London was to. negotiate these bonds. In conversation 
with said Williams, we mentioned, as an objection. to the 
botids, ‘that: the interest was payable in Savannah. He said 
that he was well acquainted with the Governor of Georgia, 
and would procure the interest.to be also paid in New York. 
I saw nothing more of him afterwards. 

8d. I do not know that the bonds were forgeries, but I sus- 
pected them at the time, and have understood since that: they 
were forgeries. I have said that I thought the amount was 
$40,000 or $60,000. I do not know but I understood that 
Mr. Johnston, the defendant, advanced $6,000 upon them. 
I think the age of. said Williams was between the age of fifty 
or fifty-five. He was stout built, round or stooped shoulders, 
about’five feet eight or nine inches high, rather dark complee- 
tion, but‘somewhat florid. . He wore a broad-brimmed hat, and 
did not take it off when I saw him, and hence I cannot tell 
the color of his hair. He was rather slow and measured in 
his.speech. His-address was gentlemanly, and his dress also. 
He wore dark clothes, black I think. . He wore a white neck- 
handkerchief. His voice was mild, not a bass, and I did not 
doubt from: his appearance but that he was what he represent- 
ed himself to be, a Georgian. . I know nothing further in an- 
swer-to this interrogatory, but I have understood the defend- 
‘ant has lost all he advanced. : 

. 4th, I do not know anthing in answer to this interrogatory, 
except what I have already stated in reference to the letter of 
introduction of Joel Crawford to Baring, Brothers & Co. of 
London. LT have already stated all I know of that letter. I 
know that it is usual for bankers or brokers to give receipts — 
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for collaterals, and also to hand cards. to persons with whom 
they are doing business—that is, strangest when they first 
come in.. 

_ oth. I know nothing i in answer to this inbamregneeny, further 
than. T have stated, and I have stated all I know about this 
transaction as far as. I now can recollect. 

_ Ast. Cross. Interrogatory. Ihave never heard oni 
of Spencer Riley’s appearance either since or before this suit 
was instituted. I would know the Col. Williams of whom-I 
have spoken if I were to see him again, unless he were dis- 
guised. 

2d. Tam a banker, and reside in the. City of Philadelphia. 
I am twenty-five years of age. Ihave no interest in this suit, 
and can neither gain or lose anything by it, 

3d. I know nothing about the matters asked in - this inter- 
rogatory. 

4th. I understood the amount loaned by Mr. Jolnston was 
$6,000, but I know nothing about the matter asked about in 
this interrogatory, except as above stated. 

5th. I know nothing in. reference to the matters. setae. 
about in this cross interogatory, and never heard the defend- 
ant state anything of the sort. 

6th. I néver heard Mr. Johnston say singthing about: the 
guilt or innocence of Spencer Riley, nor did I ever: hear -him 
say anything about releasing or detaining Riley. 





Answers of E. L: Mews. 

ist. I know Mr. Johnston, the defendant, well. . 

2d. I was called upon by Morris DeYoung, a broker of this 
City, with certain bonds, purporting to be the bonds of the 
State of Georgia, about the latter end of May, 1850.- It 
was at my office No. 80 Walnut St. in the City of Philadel- 
phia. The bonds were about ten in number, in. the aggregate 
amounting to about $60,000. They were scrutinized very 
closely indeed by. my brother, J. L. Moss, and myself. : They 
were in our possession for one hour or_more, for the purpose 
of negotiation. They had a very large wax seal - suspended 
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or’ attached: ~by> a ribbon; purporting to be the seal of the 
State of Georgia. They were made’ payable to Robert J. 
Williains, ‘and «were. endorsed’ by - him. The ‘writing’ in’ the 
bedy-of. the bonds was very. uniform, and the : endorsements 
were- ofthe *satne charactcr. Mr: DeYoung,* the broker, 
offered to bring the person’ calling himself Robert J. ‘Williams 
tomy: office. » “Williams was:the person for whose benefit’ De- 








Young’ wished to negotiate the bonds. Tdeclined negotiating 
the. bonds, -or tq see —— inirevces — pennant 


bonds: to DeYoung: - 

3d.. 14 was satichel-of ‘lie fit aha itis Dont wee fg 
when in my: hands; and statedl that'fact to DéYoung.: « 
derstood: they’ were forgeries: afterwards. The aati was 
about $60,000, E think: I-understood- that: Mr: Johnston sub- 
sequently advanced °$6;000-upon these’ bonds” Fnever’ saw 
ponies J. Williams, ‘and know: nothing-of him -or=his ‘appear- 


~-Tunderstood Mr. Johnston eat the wine siviat heal 


nes $6,000. - 

4th. I know nothing of /any'such eet ‘or: “ial ‘ead 
having been: given by defendant, Robert Johnston; to any ‘one, 
but. it is'an” everyday’ practice for brokers to give receipts 
for collaterals te ‘per3ons doing busiriess -with them: | I'think 


[-had incniy possession, in corinéetion ‘with the: bonds, a letter 


of ‘introduction of’ Robert J.-Willidms to Barings, Brothers 
& Oo.-0f Londons but I do not: Siessceua whom dhe letter 
was signed: ay uf 

‘6th. I know. nothings: farther hain’ I fine’ alendy stated, 
and have stated:all E know in réferenee tosaid transaction. 

‘Ist Cross: 1 ‘never have heard at ‘any tine, — before 
or'sinee the itistitation of these suits, a descr tion 'o 7 
Riley. would not kab Robert J Willinimsy ast never saw 





awe I ant on a lieshaedd Note and BM Broker at Ne. 80; wat 
nut St. Philadelphia” I-am forty-five years of age. I have 


no‘interest ‘in’ ae ee 
rand dah oe: em 
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8d. Tknow nothing in reference — matters asked about 
in this cross intérrogatory. ~~ - 

“ath. Fel ttt the shen ho was 6,0005° r know 

about the rate of interest, or terms. ~~ 

“Sth.-I-know fothing in answer to this crass hieeerilistiry 

* 6th. T know ‘nothing and never heard anything’ fron de- 
fendant, oF any one elie, ni the sen ponent — 
this“cross interrogatory. ° 
= Tth." I never heard-Mr. Sinai ‘ony aniyitiing-st asiy time 
about the. guilt ‘or innocence of Spencer’ Riley, or about his 
releasing or “Gétaining him, ‘or ee of ov ina. And 
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wilted George We Towns’  Teatniony 
CAR Wiis says he knows the parties 


“2a ‘Witness prestimes he knows" ‘something of the’ cifcuni- 


‘standes’ that induced defendant to “visit Georgia a wens ‘uly, 


1850. 

“ Witaieas states that he’ at saw defendant. to know: him ‘in 
Milledgeville aboct ‘the timé Stated above: A short time pre- 
vious to witness’ first'interview with “defendant, -a letter was 


placed in his hands by one-of ‘the Secretaries of, the ‘Executive 


Department, ‘purporting'to ‘have ‘been written bythe defend- 
ant from Philadelphia, stating, ‘among ‘other things, that'a 


man ‘calling himself Robert J. Williams, of Stewart County, 
Georgia, had hypothecated the bonds of the State for: a lai 

sum, as witness now recollocts, ‘trnountting to over *$60,00 os, 
on whiehsedurities he had made an advarice of several ‘thou- 
sand dollars. The object. of the letter was to know “if ‘the 


‘State had issued such bonds, and “it also contaified. a-minute 


and circumstantial déseription of the individual ealling him- 
self Williams: While the subject of the letter was under ¢on- 
sideration, gentleman of high character ‘and “extensive' ac- 
quaintance in the State called at. the Rxecitive ‘Office; and 
as’ witness was satisfied no aiich bonds had “been fseucd by au- 
thority of the State as described in Johnston's letter, he felt 
it his duty, and # solemn duty’ resting on him, to spare’ no 
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pains in ferreting out. the individual that, had put them in 
circulation. .. With this view, the letter -from. Johnston . was 
read. to the gentleman referred.to, who.did_not hesitate to ex- 
press: his belief; from the discription, that it. was the plaintiff; 
and: witness:states from the facts that had occurred,.as detailed 
to. him, .a8 well as the description contained in, the letter. of 
Johnston, he did feel strongly inclined to believe that the 
Robert. J.-Williams. of Pennsylvania was the § Riley 
of Georgia. ... Witness. directed a, letter to. be. dressed im- 
mediately to the: correspondent of Robert Johnston, in Savan- 
nah, giving all the-information he. had collected. Ina. few 
days thereafter, the defendant’ for the first time called at the 
Executive Office. with the bonds, a letter purporting to have 
been written’ by. Robert J. Williams to a Mr. Cromlein - -of 
Philadelphia, and mailed in Savannah. On Jooking into this 
letter, witness found :it containing information in relation to 
witness’ absence from Milledgeville, the place to which he had 
gone, and the time of his expected return—all of which was 
true—and which information one of-the Secretaries of the 
Execiitive Department informed witness-he had communicated 
to Riley in‘the forenoou of the day after ‘witness had left 
Milledgeville. This circumstance, together with: the fact that 
there: was. time fora letter to be written by: plaintiff and trans- 
mitted +o Savannah, there mailed to correspond . with the 
Post: Office mark of Cromlein’s letter, and the farther fact 
that witness did not recollect. having communicated after leay- 
ing Milledgeville—facts which the Secretary states he had 
made known to the plaintiff—produeed a strong impression on 
the mind of: witness, connected with other circumstances—one 
_of which was, that Mr. Riley had been-absent from. Macon- 
about the time defendant represented this transaetion to. have 
transpired, sufficient time to have allowed him to have reached 
Philadelphia. “From the above stated facts, witness did be- 
lieve the plaintiff was the man that had the transaction with 
defendant in Philadelphia. Witness communicated “his suspi- 
cions and other facts and circumstances ap which they were 
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based, to defendant, as did. other ‘gentleman in: piemrennt 
witness. - 

8d. ‘Be: dnicedesis promenteiss spine deisin the Gace 
nor of. Pennsylvania. . Witness cannot say what knowledge 
the defendant had of the plaintiff on ‘first reaching : Milledge- 
ville... It i is‘ the impression. of: witness,--from’a~conversation 
with defendant at their first interview, he hadno knowledge: of 
plaintiff by the name of Spencer Riley. Witness :has~stated 
in the preceding interrogatory the most of the. circumstances 
that induced witness to believe plaintiff was the individual: that 
hypothecated the bonds to defendant in Philadelphia; and 
acting under that: belief;-he.believed:it.to be his--duty, under 
thelaw, to cause the true intent of: the requisition. of the Hx: 
ecutive of Pennsylvania to be complied:-with by the apprehen- 
sion. of. the individual by.whatever name’. he. might have-as- 
sumed in. Pennsylvania in violating beer iow to te agerekens 
edin this. State, if within its limits. < © : 

Ath. Witness has answeretl this - iescinogeaiagy at fully and 

Bie a in the second and third direct ‘interrogatories.’ 
the warrant. was issued.against’ Robert J. Will 

iams, ~~ Spencer. Riley, witness believed. it, his duty, inde- 
pendent. of the.circumstences, of :suspicion detailed, in the: pre- 
ceding interrogatories, that.,.satisfatory proof of the identity 
should be furnished-before the warzant:was,actually, delivered 
oyer. The defendant. expressed his entine:belief thatshe should 
recognize. the man ‘with.whom.he had.the transactionin Phila- 
delphia under the name of Robert. Jy: ‘Williams; if he-should 
see -him,. Witness.therefore.placed.the warrant in the hands 
of Col. John.T. Smithyone.of the Secretaries ef’ the Execu- 
tive,depantinent, snd,directed him to etain: the same in: his 
plaintiff and satis- 
fy. hiingelf..whethor he was the man--who hypothecated the 
bondsto. him in: Philadelphia. under-the.name of Robert J: 
Williams... While-the: warrant was-in.the hands of Col. Smith 
under instructions, witness did not consider the warrant under 


his custody, but a-_paper-subject-to be returned to the-Execu- 
tive department.andcancelled. Witness’ object was to make 
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the issuing of the warrant in fact dependent on the proof by 
Johnston of the identity of Riley and Williams as the same 


person, which:he then believed and now believes was-his-duty 
under the law and the facts before him. Witness also author- 
ized his-Secretary, Col. Smith, in the event Riley was recog- 

_niged~ by Johnston as the individual who hypothecated the 
forged.bends to him in Philadelphia and was arrested, and an 
effort.should, be made to discharge Riley from any defect in - 
the.warrant, to employ counsel to defend the same. Witness 
was informed Judge Cole was employed for this purpose; ne 
he believes has been paid for this service a reasonable’fee. 

To the first cross interrogatory witness answers : Phouhand 
of Spencer Riley was not inserted in-the requisition - of - 
Governor of. Pennsylvania. 

2d. Witness says the date of the warrant will shew the time 
of the first legal.steps taken against Riley, — was about 
the first of July, 1850. 

8d. If Col. Smith handed the* warrant. to the : defendant, 
Johnston, in.Macon, upon his recognizing Riley, the defend: 
ant received it doubtless with a full knowledge of the ub- 
stance and import of the proceeding had in gr as 
well as at.the Executive Office in Georgia. a: 

4th. Witness does not know, of his-own knowledge, ‘that 
the defendant refused to dismiss the warrant upon being satis- 
fied of Riley’s innocence. What occurred on that “subject 
will be hereafter detailed. The defendant: insisted, ine ‘his 
conversation with witness, that he should be compelled 
oath te say that he believed Riley to be the individual with 

whom he had the transaction in Philadelphia. 

5th, Witness says, pending the proceedings had spiiiune 
Riley in July, 1850, and against Johnston, witness visited 
Macon, and had inverviews with the defendant, Johnston, and 
Judge Cole. Among other things now recollected by witness 
that passed in those interviews, Johnston said to him in sub- 
stance that he had proposed to Mr. Stubbs, one of the- coum: 
sel of. plaintiff, if he.would account for Riley’s absence from 
Macon by- respectable testimony, he did not wish-to carry him 

voL. xut 15 
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away, and: would .consent to withdraw the:warrant... But-Mr. 
Stubbs-failed-to do so. Witness informed Johnston he had, 
upen arriving in Macon, received. information that satisfied his 
mind that ‘Riley would be able.to prove an alibé, and. that Vol. 
Logan and lady and Mr. Rose, witness. was informed, would 
testify that they had seen Riley on the Macon-and Western 
Railroad on a certain day, which would render it impossible for 
Riley to have been in Philadelphia at the time he (the defend- 
ant) stated the transaction to have: taken place,.and-that_he 
witness) should be bound to. believe that, Col. Logan and-Ja- 
dy and:‘Mr. Rose were less liable to be mistaken, as they -had 
Jong-known. Riley, than defendant was, and that witness.could 
not. take any part in favor of Pennsylvania against -a citizen 
of Georgia, however badly witness . might think. of Riley’s 
eharacter, under such respectable proof as to his innocence. 
And witness.further remarked to defendant, if similarly. sit- 
ated to himself, he should feel it his duty to-at.onee go for- . 
-ward.and make a suitable explanation to Riley.. Johnston was 
yielding in: his feelings, and so far as witness could infer from 
his-conyersation, he certainly saw nothing indicating the -least 
malice-on the part of Jonhston towards: Riley,.but seemed. in- 
¢lined to. submit the -whole matter to Judge. Cole, under 
whose .advice-he had.acted.. Witness’ own impression was that 
_Johnston was laboring under such . apprehension of bodily in- 
jury from Riley and his friends, as disqualified him, in agreat 
measure, to, carry out his own notions .of propriety, and--he 
-seemed.inclined to submit. everything to the hands. of Judge 
Gole for. his.decision.. Witness returned from Macon to Mil- 
ledgeville, and presumes Riley was in custody of the Sheriff of 
Bibb. County, but does not know of his own knowledge. 
Witness.says, in answer to the latter part of the question, 
namely,..Are you friendly towards, Riley ?’’. that he has no 
respect for or confidence in Riley, and that he should be com- 
pelled to give the same answer in relation to others, if intereo- 
gated. 
* The want. of - seaniidenee a respect for. Riley ovis grew 
out pment imputedto him in procuring grants to.re- 
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verted lots of land, which came to the knowledge ‘of witnest in 
his discharge of his official duty as Governor of the State.” 

“6th. Witness has substantially stated the substance of ‘all 
he recollects in preceding i interrogatories, except what ‘will’be 
—_— appropriate in answer tothe next cross ieeaaniies 

“Witness says, in answer to the last cross interrogatory, that 
he has stated the authority he gave to employ counsel, and the 
object for which he directed counsel to be engaged. Witness, 
on his visit to Macon, had conversations ‘with’ Judge Cole ‘in 
relation to’ the’ case against Riley, and the cases of Riley 
against Johnston, ‘on one ‘occasion, in the présence of Mr. 
Johnston; in my own room in the Lanier. House. Witness 
has no recollection to have heard from Judge Cole or>John- 
ston that the issuing of the search warrant was at the in- 
stance of Johnston and against the advice-of Judge Cole}: but 
_on the contrary, witness was impressed with the belief that'the 
search warrant was issued under the advice of Judge Cole 
alone. “Witness thought, and so” expressed himself; ‘that’ this 
was a harsh step. ‘The recollection of witness: is;‘that-in-the 
conversation referred to, Judge Cole defended the propriety 
of the act, and insisted he was-fortified with authority to*sus- 
tain it,.and that therefore Johnston could not be held respon- 
sible. Such. was certainly the impression left on mind« of 
witness from the last interview with Judge Cole and Johnston. 
Finding. Judge Colé acting as- counsel -for Johnston in the 
case of the search warrant and the cases instituted by Riley 
against Johnston, witness did not feel at liberty to take-any 
very active part in advising, but did see-one-or twogentlemen, 
and-ask of them to interest themselves with a view of anémi- 
cable settlement between: Johnston and Riley in this mevemnamts 
I felt.authorized from conversations with Johnston. - 

The next’ morning witness left ‘Macon; anh his conection 
with the-cpas new ended... = »- may 
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»~° Answers of dale M. Patton. ‘eho 
1st. Witness answers, he hada. slight acquaintance with both 
the parties. — 




































a, 










































a 





116° =: SUPREME COURT. OF ‘GEORGIA: | 


Johnston vs. Riley. 


Abt Winnsessanewers; that a letter was received at the Bix: 
ecutive Office of Georgia in June last, (1850,) signed R: John- 
ston & Co. addressed to Gov: Towns, which letter is here ‘at- 
tached marked No. 1. This letter was received in the ab- 
sence of Gov. Towns, and witness replied to it; and stated. 
to” Messrs: R. Johnston & Co. that’ there was no doubt that: 
the bonds hypothecated with them were forgeries. Subse- 
qtiently; and after the return of Gov. Towns, and about the 
25th June, as‘ well as witness recollects, the letter of R-. 
Johnston-& Co. above referred to, was submitted by diree- 
tion of Gov. ‘Towns to a gentleman of this County: who had 
long’resided: in ‘Georgia, and had a general ee 
throughout a large portion of the State: 

"This gentleman, from the description given in said. letter of 
the personalappearance of the individual who represented him- 
self in “Philadelphia as Robert. J. Williams, and from some 
circumstances ‘within his own knowledge, had his suspicions ex- 
cited that'the: plaintiff in tis case was ‘the individual ‘who 
passed himself off as: Robert J.-Williams in Philadelphia. — 

On the same day witness, under the imstructions-of Gov: 
Towns, addressed Padleford, Fay & -Co.- of: Savannah, ‘re- 
questing them to telegraph Messrs. R. Johnston & Co. of 
Philadelphia, requesting that some one would come on imme- 
diately who could identify the individual who represented ‘him- 
self in Philadelphia as Robert J. Willianis; that’ suspicion 
rested‘upoma'person -in this neighborhood. “A copy of said 
note:was not retained by re the hour: - se be 
ntails:that day was near at hand. Biss RAL 

“fhe answer of Padleford, Fay & Go, to anid note » “is: hereto 
attached; marked No.2. > 

On the first:day of July last,. Robert Teaaneiny the avi: 
fondant; ‘reached this place, bringing’a requisition from the - 
Governor of Pennsylvania upon the Governor of Georgia, re- 
questing that Robert J. Williams might be delivered: to ‘Rob= 
ert Johnston, to-be by him conveyed to the State of Pennsyl- 
vania; to be dealt -with for the crime-of. forgery, &¢. Said re-. 
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quisition Waa beewtn dhange-of wimeas ever ines, and is here 
to-attaclied, marked No. 3: ~~ 

Mr; Johnston also exhibited a letter signed Robert J. Will 
iams, dated Savannah, June 15, 1850, and addressed: to Mr. 
Oromlein of Philadelphia, in which | letter the writer referred 
to the absence of Gov. Towns: from the seat of government, in. 
langage very‘similar to what-had been used by--witness-in re- - 
plying: to an inquiry made by Spencer Riley, the plaintiff, in 
the Executive Office on the fourteenth day: _aouaner 
what time the Governor would return, = ~ 

‘The Governor had:-Jeft this. place: before’ Biley-ensee ial 
the office, and as Riley expressed much anxiety to see him-in 
reference to some grants: which had -been fraudulently issued 
or obtained, and which grants Riley then: had in his possession, 
witness was more particular than usual in~ informing him 
when the Governor would probably return. These cireum- 
stances, together with the additional fact that Spencer Riley, | 
the plaintiff; was understood to live: léeft;Macon about the . 
17th day of .May, and-to have beer absent preeneeyitians 
communicated to defendant by withess and others. ~ 

8d. For answer to” the first part of this intenogatoryy wit: 
ness refers to his answer to-the second interrogatory. : 

Witness is unable to say whether or not defondant had-sny- 
knowledge of-such.aman ‘as Spemee Tiley; pees 9 -be-.. 
fore he came to Georgia in July: last... AG iE 2 Ey 

The name of Spencer Riley-in the chien boi was tinted. 
in the warrant-issued by Gov. Towns: by his(Gov. Towns’): 
direction, with which defendant liad nothing te do. And the. 
said warrant was’ delivered to: Col. John T. Smith; a Secre- 
tary in the. Executive Department, with instructions from 
Gov. ‘Towns ‘to accompany Mr: Johnston to Macon, and not 
to deliver. said ‘warrant to any officer-until he(Mr: Johnston) 
should: ong mee as ina — beh amcemetneg 
Philadelphia. ~ * 

“4ths: Weems inden, een Winienieaneeahiemeats 
and further ‘answers; that, several» paperson-file im the: ‘State 
House, which were signed by Spencer Riley, were exhibited 
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to,defendant, and. fe comparisonof thehandwriting on said pa- 
Pers, and the-hand-writing on the bonds-which had -been-pass- 
ed:off in-Philadelphia,.was.made, ‘and that persons around 
who examined the same, thought there was..in some. instances 
considerable.similarity, and. so.expressed to.defendant. 

» 5th, Witness answers, that he has statéd-all that he of his 
orn knowledge knows that will-benefit defendant... ... ~. 

.. Ro the first cross-interogatory, “witness answers, .. that_when 
Ht a in. July last, under the requisition 
of the.Governor of.- -Pennsylyania, the name of. Sgensen Riley 
was.inserted in the alias form, as already: stated. « sf 
is 2d... Witness answers, that: the name of Spencer. Riley dete 
not.appear in the requisition..of the Governor of Pennsyl- 
vania... It was first used-in the proceedings when the warrant 
of Gov., Towns, i in shedionet to said maquisition,. was: issued in 
duly.last..... 

9 Bdy Witness. answers, that. datendnns: told, hina: thas the 
$ransaction in Salledelphia was made.the Ath na of May 
in, thedast year... 

4th. Wineuntners shat. dhe ead mpibiness “in reference 
sedqynateniinneicintenelislen: a 
hiles tiie ener = fNo. il seinen 
Beit dard enn dae 34, 1860. 
G0. W. = me rag QA AE Fay: 2 

~Gavernon State of Georgias o— . » 
aliate Sir: We-have.before:us- atc a Padel- 
ford, Fay &-Co. of Savannah; the reply. of the Cashier of the 
Central..Bank of Georgia. to inquiriés. made in relation to 
$65,000 bonds, represented to-us by. an-individual ealling him- 
self Col. Robert.J. Williams of. Lumpkin, Stewart. .County, 
Georgia,:to he-genuine.7 per, cent,. bonds. of the State of Geor- 
gia, &e.. Permit us to say, that the individual was a very 
respectable looking individual, about 50 years of. age, calling 
himself a.cotton. planter, dignified and.intelligent ; was well 
and.minutely acquainted with Georgia .and. Alabama. locali- 
ties-.and individuals; not particularly communicative, but 
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promptly: answered all - questions without® hesitaneys a 
personal appearance was rather stout, mixed grey and black 
hair; common black clothes, pantaloons of black lasting ; com: 
mon country looking fur hat, coarse country boots; sallow, sun- 
burnt, skin, face and hands; formation: of” his face round and 
rather full; pleasant expression; his address ‘easy. He ex- 
hibited a letter of introduetion from J. Crawford to Baring; — 
Brothers & €o. of London: He represented Mr: Crawford 
as being an ‘acquaintance of the Barings, who had ‘visited 
London to dispose of similar bonds. He spéke of personal 
acquaintance with the Governor,. &c. - When hé first made his 
appearance, he stated that he had left home withthe intention 
of going to London that-he might dispose of said State bonds 
to better‘advantage than he,could do at home. At Milledge- 
ville, on the 8th May, he stopped, and to facilitate the sale in 
London, obtained from George W. Harrison, Secretary ‘of 
State, “a verification of.the bonds having been issued to ‘the 
holder, Robert J. Williams, according to’ law,. and were duly 
signed by the Governor, &¢.—whieh -certificate was” attached 
by. ribbon and seal tothe bonds, and thus fastened. 

There were-four bonds of $10,000 each, numbered 3; 4, 5 
and 6 ; Nos. 8; 9,°10-and 11 of $5,000 each; ‘and Nos. 11, 
12, 18, 14 and 15 for $1,000 each—in all $65;000—presented 
to us as security: for an advance of $6,000, payable Sept. 4, 
ensuing, through-a gentleman whom the said Williams in- 
duced-for a bonus to undertake to assist ‘hitnin obtaining the 
money.. -Phe bonds'are all dated in: February and March, 
1848, and the —" two years interest endorsed on 
them. 

» When Williams: soled Richmond, Vas he-stated that be 
was taken sick,-and remained there some days. When he 
reached Philadelphia, ‘he was too ill to proceed: further} and 
concluded to abandon:the idea of going to ‘Europe, &e. and 
determined on borrowing $6,000 on the bonds to enable him 
to bring his family:-north to‘spend. the summer; that in the 
fall he would go to London after he had obtained money from 

his cotton factors: to take ‘up: his “bonds, &c. *- He was. very 
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plausible in his intercourse, | cihanniininahda, reason. for--ask- 
ing only for $6,000 on his $65,000 bonds, that. that.was as 
much money as- he would want to spend, and bait not wish 
to.detach the:bonds, &c. — _- 

You will perceive the propriety of inatituting some: joquinine 
to ascertain who has been at the bottom of this.great forge- 
ry, if the bonds.be forgeries. It. may be that. the individual 
is, connected.in some way with parties now residing in your 








vicinity, he was so intimately ncqyeniahed with. men and ive 


in Georgia.and Alabama. 
We beg of you to give your earnest attention to the poeta 
and .address us at your earliest convenience. 
‘e _ Yours.-truly, 
:. oo JOHNSTON & CO. 


[No. 23 : 
SAVANNAH, June 26th, 1850. 
J. M. Parton, Esq. - 
»» Seeretary Executive Depariment, Milledgeville: 

Dear Sir: By this evening’s mail we are favored with 
yours ofthe 25th inst. the contents of which.are duly noted. 
We have Messrs. R. Johnston & Co: of Phila- 
delphia, in accordance with your instructions, and-am in hopes - 
that the individual who hypothecated the fraudulent bonds 
with those gentlemen may yet be brought to justice. 

We annex copy of letter from Messrs. J. & Co., and-are 


Yours very respectfully, 
PADELFORD, FAY & CO. - 


“Tho individual referred toi described by Messrs. J. wis. 
as follows: ~ - 

About 50 years old, 5 fect 8 inches high,’ grey ‘hair, com- 
mon black dress; cdlling himecll Robie J: Wallins; 0: 


Answers of John. Smith. - 
dat. He answers, he-is acquainted with the parties. 
--2d. He sayshe has.no personal knowledge of the circum- 



















































beiciginit to Gtongin-e: satiate meee the Gavensce! ier 
sylvania to: the® Governor of Georgia, . but’ ig:ndvised ‘and 
believes sucha mandate was brought’ by defendant. ‘The-de- 
fendant;s¢ far as witness knows, had no knowledge of the x 
istence Of such a personas: the plaintiff -antil after the” arri- 
val of the defendant im‘ Milledgeville on’ ot about the Ist day 
of July last... Witness was informed on the 18th of May last, 
by Mr: ‘T. R. Bloom, of Macon, that’ hie (Bloom): had. called 
at the residence of plaintiff (Spencer Riley) onthe 17th May, 
to see said plaintiff, (Riley,) and Was informed by Riley’s wife 
that lie (Riley) had left that morning: (17th May,) on: the cars 
ofthe Macon & Western Railroad. © - 

Witness further states; that said Thurston R.- Bloom said 
to said witness ‘that-Riley had bugged or tricked ‘him, (Bloom) 
and Charles Day: i in ohana grants for them ol ‘the ‘State 
of Georgia.’ 4 
‘“: Bloom further® Safin witness that ‘he Bloom)’ at Day 
had“quite’w list of “numbers of land for which giants had. et 
obtained for them by Spencer Riley, their agent; and bs 
these-grants must “have been improperly obtained, for: the r rea- 
son that’ the records of: the several offices in “the State , House 
did-not shew that “these grants. had ~ properly passed . the. Sev- 
eral offieers.to° Charles Day or ‘T. R.. Bloom... «Witness ‘has 
now in ‘his possession a grant purporting to have issued on the 
3d day of February,” 1842,.to0 Spenicer Riley-for lot: of land 
No. 360 in the 20th district of Early: County, originally ; 
and froni @ proper-examiination of all the proper records of 
the several State House offices, there is no evidence.to sustain 
this suppdsed grant as having issued to Spencer Riley. - Wit- 
ness bias another grant in his-possession, purporting to have 
issued on the,3d February, 1842, to Wm. B:_ Parker. of Bibb 
County, which he i is dpformed, aa) is advised Land betienos.ghet 
of aaid. ‘Win. Be Parker ; et Iara eat az ina on. of 


VoL. xu 16 
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dhe:preper records: in the several-offices of: the ‘StameMase 
at Milledgeville, no evidence is found to’ exist that said-grant 
issued to W. B» Parker. “These circumstances, in ‘con- 
nection with the reported absence of Riley from Macon, induced 
witness” to suggest to defendant that plaintiff (Riley) was the 
person whom hecame to Georgia tofind. Witness accompani- 
ed ‘defendant'to: Macon in charge of the Executive warrant for 
the arrest’ of Robert J: Williams, alias Spencer Riley,and 
the warrant was not: delivered ‘until after defendant had fully 
identified Riley in the streets of: Macon as being the person 
who ‘committed the offence in the aia ef a on ithe 
80th May | last. 

4th. Witness: ‘says this’ interrogatory is fully. answered the 
third direct interrogatory.)~ 

6th. He-says he knows nothing more that will benefit de- 
fendant. 

To the first and weal cross Sntcersigbbontin he answers, he 
knows nothing of the making out of the original widest or 
the insertion of thé name. of: Spencer Riley: - 

- 8d. He atiswers, defendant stated to witness, tha the of- 
fence of. Williams. was peat i in ee on the 30th 
May, 1850. 

4th. ~He-answers, that he j is: nat aware that: the defendant 
was’ informed before the atrest -of Riley, that he (Riley) was 

neyer in Philadelphia... Witness was’ in-Macon ‘on. the day 
of the arrest, and did not hear untilthe - ‘day after the’ arrest 
that Riley was in Georgia at the time the alleged offence of 
Robert J. Williams was committed. tng 











: Anowore'of Aifecd Me. mahal 2+ iin 
“Ast. He answers, he-knows the parties.- : 
- To the 2d, 8d, 4th, and to- the Ist, 2d and Sk eeet fi 
terrogatories, he saniwérs, thet of hi “own: tiirledge be 
knows nothing. 
: fled 8th divest tntorrogetoery; hel ansivers, that upoir be- 
itige called uupon:by his. Excellency Gov. Towns, to pronounce 
upon the character of the State ‘bonds in the- possession of 
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the defendant, and supposed ‘to be ‘spurious, he compared 
them with the records of the Central..Bank of Georgia, of 
which:he was then. and still is Cashier, and found that-no such. 
numbers had been issued ; and further: that: instead of having: 
the new bond “seals impressed upon them, that they had at- 
tached'to- them the. old. wax-seal of the State. From ‘these 
facts, deponent- did not then nor does. not now hesitate - to pro- 
nounce the bonds imposed. upon the: tetendant on: base coun: 
terfeits; and utterly worthless... 

Deponent would further state, that all: the cnvinevetet 
the. character and description of those imposed upon:the de- 
fendant avere ages by the Coagen Bank of Georgia. mee 








So ‘idan of Rowland Stanlilin e+) 
“Ist. He answers, I. do not. know. Spencer Riley. Liew 
Robert. Johnston as. a man who loaned money to Robert Ji 
Williams. — Robert Johnston is a broker noua in the 084 
of Philadelphia... = 
2d. He answers: On’ ‘thi 27th ch May; 1850, Monday siuiiogs 
at: my residence No. 141 North 18th ‘Street,. Philadelphia, 
Mr. Isaac Nathans-told me that a gentleman: named. Williams 
ealled on him to borrow six thousand dollars, which he wished 
to procure on securities he held in bonds ‘on. the-State of Geor- 
gid, amounting to $65,000, and which he would Jeave as col 
lateral until he returned the amount loaned, say ninety days; 
and which he would then repay from his new cotton erop}-and. 
Nathans asked me if I could procure said loan—to which I 
replied, yes ; that)I could no doubt obtain:the Joan, if all was 
right. I asked Mr. Nathans- if he. had seen the’ bonds; to’ 
which he replied he-had not, but that he told Williams. to eall 
at his store next morning at 10 o'clock, he-having: a:friend 
who perhaps ‘could accommodate. him; and next. “morning, 
Tuesday, May 28th, at half-past 10 o'elotk, Twas at Nathan's 
store awaiting said Williams, who entered about a quarter be- 
fore 11 o'clock, when Nathans introduced me to Williams’ as 
the person from whom he intended to obtain said sum, and 
Williams confirmed what Nathans had said to me thelevening 
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freien; and: vegeatndii | in substance. I replied I could get 
‘said*loan for him if allwas made satisfactory to me; at the 
same time asking him if he had-said securities-with him to 
shew'me; when:he replied~he had not, :but they were at his 
boarding-house, ‘andhe could bring them at 1 0’clock. » I told 
iim he could bring them to-my store 88 South “Front Street, 
where I should stay until a quarter after 1 o'clock. -Mr. Na- 
thans said he would be at my store at the same time. “I asked 
him what house he was stopping at, and he replied, Bloodgood's. 

F then began a ‘general inquiry of Williams as to what’ part.of 
Georgia he was from. He-replied, Stewart County, in: the 
lower part of Georgia. ‘I questioned him thoroughly: as to the 
State of Georgia, to all of which -he ‘replied as a resident. 
should. I inquired-about persons by their‘names, residents of 
that State at-Savannab and Macon, whom he appeared .famil- 
iarlyacquainted with. Ithen left Nathans’ store about half- 
past 11 o'clock, telling Williams I would thén make inquiries 
as F went down town through Third Street among’ ‘the princi- 
pal brokers and “banks, then to ascertain at’. what- rates: said 
sum-could be raised... On my'way down Third Street, some- 
Where ‘between Market: and Arch, I. met Mr. ‘Bullitt, of the 
fitm of Bullitt & Fairthrone, and stopped, and-asked Mr. Bul- 
litt if he loaned money out’ on securities fora short loan, say- 
ing a'gentleman with whom TI got acquainted wanted $6,000 

on the best-of securities, viz:~Georgia State -bonds. hiining 
interest 'in ten-fold collateral for the amount required; that I 
éould'tnake a commission-on said transaction if I could obtain 
said loan}: asthe parties could: have: no objection to paying -for 
it} to-which he replied, that sometimes’ he did ‘such business. 

I then ‘asked’ him if-he could: let-me ‘know -within. an hour 
whether he could accept the same ; as; if he would, -I would 
make no farther inquiries; as I expected to see Williams about 
¥ o'clock with the securities, and wanted to.give-him some de- 
finite reply. “Mr. Ballist. reenter Jet me ‘know be- 
foréthat time. ~~ 

eG received. a sutetreni. Mr. Biallitt: heii bapa tele 
saying he could not ‘effect the loan. 
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OME. ‘Williams handed me the bonds:at 8 o'clock, and L offer: 
tie publiely to: the brokers and banks‘on that day'and 
the next> without success. On Wednesday, the 29th-May, 
1850, I showed: the bonds to Mr. Johnston at his offiee in 
Third Street, and asked him if-he would negotiate them; and 
stated the amount I wished upon them$6,000. He said he 
would ‘examine the bonds, and-he examined them one by one 
at his desk; talking during the time with his partner about 
the bonds.» He: agreed’to take the bonds at 1} per cent. per 
month. I told him that was too high, but would submit it-to 
the owner of the bonds. I did submit it to Williams, and he 
agreed, provided I could not do better. I tried to:do better 
until 2 o’clock, when I went to Mr. Johnston and told: him I 
supposed he must have the bonds. His offer was to be kept 
open till 2 o’clock. I then handed the bonds*to-him, asking 
him to count them, to take charge of them ¢arefully. | 

There -were four bonds of $10,000 each, four of $5,000 
each, and five of $1,000 each—in all $65,000—all payable 
to the®* order. of R. J. Williams. He‘ told me’ to-call next 
morning any how, and he would give me the money... 

I saw Williams at my store, and told him to go with me at 
9 o’clock the next morning, ‘and I would» procure ‘him the 
money.  E told: hiny T’had left the bonds with’a banking house 
in Third Street, and ‘by 9 0 ‘elock next + inonelnig T would: = 
eure him the money. 

The text morning I stopped at Mr. ‘Johnstons oles at 
half-past 8 o'clock, and asked whether I should bring the man 
there, or whether he (Johnston) would come to my office, and 
complete the matter. He said, I sliould bring the man to: >» 
offi¢e, and he would settle the matter ‘at any hour. 

“On the 29th, I asked Mr. Johnston what he required Me, 
Williams to do in relation to the form of the note. « - He said, 
to draw anote.at 90 days in his own favor for $6,000, which 
he would keep with and as collateral to the bonds. . Williams 
was to draw the note in favor of himself a8 payee, which he 
was to meet at matarity, and Johuston'was to give-a receipt’ 
for the bonds as collateral security for the loan ; and: Williams 























Snihiiee ancabeienscalet jicutetihe sisaimnaaen 
Gemegneritgy be sas to haxe liberty, soctell snongh of the tients 
to.reimburse himself. for the amount of ‘the loan. 
“The.same day, the» 29th May, at my volios; Willisthe dow 
hia, note for: $6,000 im his own:favor, in-pursuance of the ar- 
rangement with Johnston. . I. observed” him draw the -note, 
because I wished to observe whether his hand-writing corres- 
ponded.with the endorsement on the bonds; and I. was satis- 
fied when Law it, that he'was:the man who.had endorsed the 
bonds—I . mean, who mgges thes: eoatienelin the Saexyiemt 
the*bonds, 


mm 











Om the momiing: of the 30th, wud. san aho leaving tie 
Office of Mr. Johnston: at about-a quarter before 9 o’clock, he 
caliéd.me-back, . E-said, what-was it? He replied in a quiet 
manner, I-must ask you to endorse this note: I-replied, I 
shall-.do no sueh thing.. 1 shad nothing to -do with it; the 
transaction is- your own. ¥ou lend. your money ; you must 
be satisfied all: is.right. . He replied: I know all is.right; I 
have seeurity.in ten-fold the amount of my loan. . He replied: 
I do not-ask you to-endorse. for. the sake of responsibility on 
the: note, for. I woukl not: part. with amy money. if I thouglit 
anything was wrong ; ;-but I. wantit for you to. identify the 
man in ease anything should.turn. out wrong, thatyou can be 
a, witness-for me-that I paid my money. out innocently, and 
may Jook-to parties by whom the bonds may_ have been lost, 
or from whom. they might. have.. been stolen, as, I shad notice 
that: such.bonds -had been. lost or stolen—as. “there 2 may be 
another @R..J. Williams, (that is- the-only~ contingency i in it,) 
that. I -wish you. to endorse it. To.which I replied, that if 
that is all—if itis merely for: identity, and not for responsi- 
, E-would endorse ite: <thencagreed, forglorne-the. note 
om those: conditions. 
L-broaghé. Williams to Johnston's office ot 10 o'clock. “The 
negotiation was then completed, a new note drawn, dated the 
30th. May,..1850, for $6,000, drawn by Williams; and which I 
endorsed:on. terms aforesaid. _Mr.-Johnaton gave his check to 
Williams in-his (Williams’) favor-on Girard Bank, at the same 
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time acldiig: me for my check for $360;- being: 1 Sesuialinat 
interest which ‘he charged for the loan: I gave my'check for 
the ‘interest; and: Williams. gave. rae SMa 
$6,000;.and ¥ gave: Williams my check for $5,440. ©. » 
The same evening at:T- o'clock, Mri: Jdieatepedniescns 
house, and told: me the whole transaction was-& forgery from 
beginning to end. TI asked him how he learned it. He said, 
he.ascertained-the ‘bonds-had been offered: about a. fortnight 
before: to: Mr. ; /Drexel,‘and he was satisfied it was a.forgery; 
and wanted me to be-ready tego to.New York on Saturday, 
the 81st May, for him, as he might attempt-to operate.in New 
York..on Saturday, being» the last: day of the mae natin 
wae catch: him, I knowing himy <= 6 
Twas ready. next’ morning at 7 o'clock vit Nae Mee, 
but: neither T nor Mr. Johnston went. He changed his-views, 
and said he would telegraph throughout the United. States, 
‘anid-1 should go: to his office and help him.» We:telegraphed. 
The notices were written and- creo resaee swith meee 
Fairthorne ‘in their offices... ~ ST 
- About the 20th ‘June,’ 1850, I received a Lotter niga R. 
J. ‘Williams, which is: now in possession of Johnston:* John- 
ston having obtained a true bill of indictment against Williams 
in the County Court: here, he obtained a: requisition fiom the 
Governor of Pennsylvania, and went to Charleston. 2} 
> I-was~-in Georgia last; November; at Macom;.and I believe 
Esaw Rt J. Williams there in the street, and in-Mr. Brown’s 
bar-room, with Judge’ Cook. E am: almost: satisfied it was R. 
J. Williams I-saw;. but catnot swear positively. it was he. 
The man I saw was: ¢alled Spencer Riley there: It was Sat- 
urday, and his beard ‘was Jong, and he was dressed differently 
from what he was here. eri -eageg cote arte 
and R.. J. Williams-are the same; WEA pia age 
~) 6d) He answerse: A ‘receipt emnighleihgtl Deteeaeiiti 
R J. Williams forthe bonds left with: him; as before -de- 
scribed: I know rey ee ‘the pans <0 
-in this -interrogatorys: 6° (00 6 So) tee Sean strnae 
‘R. J. Williams exhibited tome. with eiHonids # teeter of 



























“air err bn: Hn 
individual from-whom the. bonds. were received, see ey Gabe 
‘lle aie wchitinnali ones panos tok: eye ce 








taking. se npecinity Ma, Dov vio- bod a conversation abont- 
Spencer Riley. Ido not: Imow: Cok John-Mitehelhthat F 
recollect aengre a ~~ — 





Bibeyoand: dhabiecuitthe itereericouey batons 
bert J: Williams<in»Philadelphia, and from: whom I received 
Georgia State. bonds:,,that I -believeit-he.was.the same, but 
that his dress:and appearance was-so different | i could: not-say 
7./T believe I-didsay to said Browst then that:Spen- 
ae whose: berggumaes 
en sawihehas psa dpriocamawnatigei. 

Sitcumental of 1850, Mre John. a. Smith Jrrote-t0, witness 
inquiring. if -he“had: the 
Hs nore eh wa chen, inte thay wit Bog 
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Cross-examined. When the grants were discovered to be 
forgeries, witness went to Riley and told him of it. Riley 
then took them to Milledgeville, and returned, saying that he 
would settle with witness for them. He stated that he had 
been sick, and had an agent at the time these grants were ob- 
tained, and his agent had access to the office at Milledgeville. 

Wm. B. Parker says: In January, February, March and 
April, 1842, witness employed Spencer Riley to grant lands: 
for him, and never-doubted them before 1850. On selecting 
one, discovered that it was forged. It had not been registered 
at Milledgeville. Governor Towns informed witness that said 
grant was forged. Witness then called on Riley, and inform- 
ed him of it, and asked him how many of said grants were 
forged. Riley then brought him a list from his own private 
record of more than three thousand acres in the same predica- 
ment ; said he had gotten a young man to assist him. Riley 
made a strong appeal to the sympathies of witness, and pro- 
posed to make,amends. 

Cross-examined. Can’t say what said gfints cost. Riley 
settled in lands, at his own valuation, of $2,000 value. Can't 
say if Riley had time to get his list of the forged grants from 
Milledgeville. He got them from his own private record. 

Defendant here proposed and sought to introduce testimony 
of Riley’s general character touching the erimen falsi, which 
the Court overruled, and defendant excepted. 

The forged bonds were then introduced. 

Defendant closed. A 

Plaintiff introduced E. E. Brown, who stated that Rowland 
Cromlein wanted witness to get Riley to admit that he was 
the same man who passed the forged bonds. Cromlein said 
he was certain he was the same man. 

John T. Mitchell says: I have seen Cromlein. Three. or 
more persons walked into Brown’s bar, and Cromlein asked if 
Riley was in the crowd. I said he was the lame man. 

Cross-examined. I knew there were two Cromleins. The 
one who testified was here in September or October. I know 
this one is the witness. 

VoL. x1It 17 
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Brown, recalled, said: Rowland Cromlein was the one who 
made the inquiry of Col. Mitchell. 

“Testimony here closed. 

And the Court, among other things, charged : “hat if a 
demand was made by the Governor of Pennsylvania upon the 
Governor of Georgia for Robert J. Williams, it was illegal for 
the Governor of Georgia to add the alias; and every person 
who acted under him was a trespasser. And instructed the 
Jury that they were bound to find for the plaintiff, but what 
amount they must determine ; and the Jury returned a ver- 
dict for the plaintiff for five hundred dollars. And the 
counsel for the defendant, on this 31st day of December, 
being within thirty days from the adjournment of the said 
term of the ‘said Court, tenders his bill of Ssoeptions, and 
— 

Ist. The Court erred in overruling the said demurrer to 
said plaintiff's declaration. 

2d. The Court erred in repelling the testimony going to 
prove plaintiff's géneral character touching the crimen falsi. 

3d. The Court erred in charging the Jury, that if a de- 
mand was-made by the Governor of Pennsylvania on the 
Governor of Georgia for Robert J. Williams, it was illegal for 
the Governor of Georgia to add the alias, and that every 
man who acted under him was a trespasser. 

4th. The Court erred in instructing the Jury that they were 
bound to find for the plaintiff. 








~~ Por & Nisbet and HarpEMay, for plaintiff in error. 
Srusss, B. Hr a RUTHERFORD, for defendant. : 
~ By the Court.—Waxrner, J. delivering the ‘didnt 
; [1.]. The first ground of error assigned upon the record to 
the judgment of the Court below is, the overruling the de- 


murrer to the plaintiff’s declaration. The.declaration of the - 
‘plaintiff contains three counts. The first count, though it 
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coneludes in trespass, is, in its general structure and -allega- 
tions contained therein, more of the character of an action on 
the case for a malicious prosecution, than trespass for false im- 
prisonment. But there is no doubt, that at least one -of ‘the 
other two counts is a good count in trespass; and, inasmuch 
as there was no demurrer to the declaration for a misjoinder 
of different causes of action, the general demurrer of the de- 
fendant thereto, on the ground that the action was miscon- 
ceived, was properly overruled. The case, as it stood for trial 
before the Court and Jury, was-an action of trespass -for 
false imprisonment. 

[2.] The second assignment of error is, that the Court re- 
jected the evidence offered by the defendant, of the plaintiff’s 
general character touching the erimen falst. The technical 
signification of the term “crimen falsz’”’ is understood to be for- 
gery of any kind—perjury, dealing with false weights and 
measures, altering the current coin, making false keys, and 
the like. 1 Bouvier’s Law Dictionary, 396. 1 Greenleaf’s 
Ev. §873. The record in this case does not state what par- 
ticular facts the defendant offered to give in evidence touching 
the general character of the plaintiff in regard to the erimen 
falsi; and even if it had, and such facts were admissible in 
an action of trespass of this character, yet, such facts could 
not have been given in evidence on the trial of this case, for 
the reason, that there is no allegation in the defendant’s: plea 
which would authorize it, according to the provisions of the 
Judiciary Act of 1799. There was no error, therefore, in 
the‘ruling of the Court below upon this point. The third as- 
signment of error is to the charge of the Court, to the Jury. 

The Court below instructed the Jury, “that if a demand 
was made by the Governor of Pennsylvania, upon the Govern- 
or of Georgia, for Robert J. Williams, it was dllegal for the 
Governor of Georgia to add the alias, and every person who 
acted under him was a trespasser, and that they were bound 
to find for the plaintiff, but what amount they must. deter- 
mine.” f 
It appears from the transcript of the record now before us, 
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that at the June sessions of the Court of Oyer and Terminer 
and Quarter Sessions of the Peace, for the City and County 
of Philadelphia, in the Commonwealth of Pennsylvania, in the 
year 1850, a bill of indictment was found by the Grand In- 
quest of that’ County, against Robert J. Williams, for the 
offence of forgery. 

On the 25th day of June of that year, the Governor of the 
State of Pennsylvania made a requisition upon the Governor 
of the State of Georgia for the said Robert J. Williams, as a 
fugitive from justice, who; it was alleged, had taken refuge 
within the latter State, and appointed Robert Johnston as the 
agent to secure the said Williams, and convey him to the State 
of Pennsylvania to be dealt with according to law. On the 
first day of July, 1850, the Governor of Georgia issued 
his mandate, directed to all the Sheriffs and Constables of 
the State, commanding them to arrest said fugitive from 
justice, and deliver him over to the agent appointed by the 
Governor of Pennsylvania to receive him, as requested, in 
order that the said fugitive from justice might be carried back 
to the State in which the offence was alleged to have been 
committed. With a sincere desire to afford the authorities of 
Pennsylvania every means within his power to obtain the pos- 
session of the fugitive from justice, the Governor of: Georgia 
(for reasons. which appear from the testimony contained in the 
record) inserted in the mandate issued by him for the arrest 
of Robert J. Williams,-the words, “alias Spencer Riley.” On 
the 2d day of July, 1850, the Sheriff of Bibb County ar- 
rested Spencer Riley, a citizen of that-County, by virtue of 
the warrant so issued by the Governor for the arrest of Ro- 
bert J. Williams, avias Spencer Riley, as a fugitive from jus- 
tice. The return of the Sheriff on the warrant states, that 
he had “arrested the body of the within named Spencer Riley, 
as directed and required by the within named Robert John- 
‘ston; having tendered him to the said. Rebert Johnston, who 
requested me to hold him until he was ready to leave, and have 
him in my custody.” For reasons which appear in the record 
of thé testimony, the agent, Johnston, did not take Riley to 
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the State of Pennsylvania, but he was enn tty from the 
custody of the Sheriff. 

[8] Inasmuch as this record presents a yuasilin of the 
first impression in-our Courts,’ we will avail ourselves of -the 
occasion to express our general views, in relation to the-duties 
and obligations of the Executive officers of the several States 
in the delivering up of fugitives from Justice, to be removed to 
the State having jurisdiction of the crime, as provided by 
the Constitution and laws of the United States. It is unques- 
tionably-true, that each State has a perfect right to enact such 
penal laws, to operate within its own territory, as may, in her 
judgment, best protect persons and property; provided, al- 
ways, that-such laws ate not repugnant to the supreme law 
of the United States: Whenever the laws of stich State are 
violated within its territorial jurisdiction, and the offender 
flees into the territory of another State, the supreme law of 
the land declares, that such fugitive shall be delivered up on 
demand of the Executive authority of the State from whieh 
he fled to that. State having jurisdiction of the crime. See 
4 Article Constitution United States; §2. By the Act of 
1793, provision is made to carry ivto practical effect this. pro- 
vision of the: Constitution. -All-that is required of the Ex- 
ecutive authority: of any State in the Union, when a fugitive 
from justice is demanded of the Executive authority of any 
other State, is, to produce the copy of an indictment found, 
or an affidavit made before.a Magistrate of such State, charg- 
ing the person so demanded with having committed a erime 
against the laws thereof, duly: certified as authentic, by: the 
Chief Magistrate of the State from whence the person so 
charged fied.. This. being done, the Executive of the State 
upon whom the demand is made for the surrender of the fugi- 
tive, is not authorized, under the Constitution and the law 
enacted to carry-into practical effect that special provision of 
it, to look behind the indictment, or affidavit, in which the 
crime against the State is charged, and inquire, whether, by 
the laws of his own State, the facts alleged -would constitute 
a crime in that State; for, we take it to be a well settled prin- 
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ciple, that by the law of nations, sovereignty, united with the 
domaia, establishes the exclusive jurisdiction of a State or 
nation, within its own territory; as to ‘crimes, and to rights, 
arising therein. Vattel, book 2, chap. 7, §§84, 85. "This 
principle applies with peculiar force to the confederated States 
of the American Union, embracing, as they do, such a dis- 
tinct variety of soil, climate, pursuits and institutions. © _ 
[4.] Such penal enactments as might be wholly useless in 
some of the States, are indéspensably: necessary in others, for 
the protection of property and the welfare of society. __ 
[5.] We are not aware that the several States of the 
Union, when they ratified and adopted the provisions of the 
Constitution of the United States, surrendered the acknowl- 
edged right, which they respectively enjoyed, as sovereign 
and independent States, to declare, within their territorial 
limits, what should be considered a ertminal offence ; and, if 
not, they still retain it in as full and ample manner, as they 
did before the ratification and adoption of that instrument. 
[6.]. For, it is expressly declared therein, that “the powers 
not delegated to the United States by the Constitution nor 
prohibited by it to the States, are-reserved to the States re- 
spectively, or to the people.” The distinct proposition which 
we intend to assert and maintain, is, that a State has the same 
undeniable and unlimited jurisdiction over all persons and 
things within its territorial limits as any foreign nation, 
where that jurisdiction is not surrendered or restrained, by 
the Constitution of the United States. It was to assert and 
maintain this great principle of State sovereignty that, with 
great humility, I dissented from a majority of the Judges in 
convention, at their July session, at Milledgeville, in 1834, in 
the case of Walter 8. Adair et.al. vs. Hugh Hamil et al. 
See pamphlet, published by order of the House of Represen- 
tatives, in 1835, relating to the judicial administration of the 
Hon. John W. Hooper, page 25. _Subsequent observation and 
experience, most certainly has not induced me to change or 
qualify my individual opinion as then expressed, in relation 
to the reserved rights of the States. a 
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[7.] As between sovereign and independent nations, the 
harboring and protecting criminals, and refusing to surrender 
them up on demand, to that government whose laws have been 
violated, may be considered as just cause of war ;. but one 
State of the American Union is prohibited, by the Constitu- 
tion, from declaring war against another State, in order to ob- 
tain redress for this wrong and bad faith on the part of the 
offending State; and hence, the obligation imposed by the 
Constitution, may be urged, with increased force, in favor of 
the delivery of the fugitive who may be charged in any State, 
with.a criminal offence against the laws of such State. In 
order to secure a faithful execution of this, as well as the 
other provisons of the Constitution, each. Executive officer of 
the several States is required to. swear that he will support it. 
To refuse to deliver up a fugitive from justice by the Execu- 
tive officer. of the State in which such fugitive may have 
taken refuge, on the legally authorized demand of the Execu- 
tive officer of the State from which he fled, on the pretezt, 
that by the laws of the State in which the fugitive is found, 
he is not guilty of any criminal offence, would be, in our 
judgment; an open, palpable violation of the Constitution, to 
say nothing of the comity and good faith, which ought al- 
ways to exist between all civilized independent States, and 
more especially, between the confederate States of - Ameri- 
can Union. 

[8.] The Governor of Georgia, being deeply impressed 
with the necessity of discharging his whole constitutional duty 
to our sister State of Pennsylvania, in regard to the surrender 
of the alleged fugitive from justice, and believing that Spen- 
cer Riley was the same individual, who, under the assumed 
name of Robert J. Williams, had perpetrated the crime 
charged in the indictment against the laws of that State, and 
supposing it would be necessary to authorize his arrest and 
delivery to the agent appointed to receive him, under the Act 
of 1798, that his name should be inserted in the warrant 
issued for that purpose, it was accordingly so done, and the 
ministerial officers of the State were directed to arrest the 
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body of Robert J. Williams, alias Spencer Riley, and deliver 
him up to the agent of the State of Pennsylvania, that he 
might be carried to that State, within whose jesiadiction, the 
crime was alleged to have been committed. 

The Governor of Georgia, as is quite apparent from the 
record, did not attempt to shelter himself under any mere 
technical quibble, from the discharge of his constitutional duty 
to the State of Pennsylvania in delivering up the alleged fu- 
gitive ; but manifested that _generous, confidence in.the_pro- 
perly constituted legal tribunals of that State, in relation. to 
his trial and punishment there, which ought.always :to obtain 
between the Executive officers’ of each State, towards their 
sister States, whenever called on to perform their respective 
duties i in regard to the surrender of fugitives, under the ex- 
press provisions of the laws and Constitiution of the United 
States. 

But it is said, that the Governor of Georgia had no legal 
right, on the requisition of the Governor of Pennsylvania. for 
the delivery of Robert J.. Williams, to issue ‘a warrant for the 
arrest of another individual (to wit) Spencer Riley. 

As a distinct legal proposition, it. is undoubtably. true, 
that. the Governor of Georgia had no such right: but the 
error was committed by him in doing that which he believed to 
be a faithful discharge of his constitutional duty towards the. 
State of Pennsylvania. The insertion of the alias was not 
necessary, in our judgment, to have authorized the arrest. of 
Riley, if, indeed, he was the same individual who committed 
the forgery, under the assumed name of Robert J. Williams. 
Had Riley been arrested under the’warrant issued for the 
arrest of Williams, without the insertion of the adias, and been 
carried to the. State of Pennsylvania, and put-upon his trial 
in the Court inawhich the indictment was found, as the de- 
fendant named therein, and had pleaded in abatement that his 
name was not Robert J. Williams, the person named in the in- 
dictment, but that his name was Spencer .Riley, a different per- 
son, it would have been competent. for the prosecutor to have 
replied, that he was the identical person who committed the 
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crime, and that he was as well known by the name of. Robert 
J. Williams, as that of Spencer Riley; or that, at the time 
of committing the crime, he represented his name to be Ro- 
bert J. Williams, and upon proof of the facts contained in 
such replication he might have been’ properly convicted. 1 
Chitty’s Crim, Law, marginal page 449. Archibold’s Crim. 
Pleading, 47, 48. 1 Comyn’s Dig. Abatement, letter F, 18. 
But the party making the arrest, would have taken the re- 
sponsibility of proving the ¢dentity of the person so arrested. 
The Governor of Georgia not having had any legal authority to 
insert‘ the alias in the warrant-issued by him, it must’ be con- 
sidered as a warrant issued for the arrest of Robert J. Williams 
only. ‘The defendant in the Court below, in contemplation of 
law, procured and directed the arrest of Spencer Riley, by 
virtue of a warrant issued for the arrest of Robert J. Will- 
jams. . 

[9.] When a warrant issues for the arrest. of W. and R. is 
arrested under it, although W. and R. may be the same per= 
son, all who are concerned in the arrest are trespassers. Cole 
vs. Hindon, 6 Term Rep. 234. _ Caffall vs. Huntley, 4 En- 
glish Com. Law Rep. 331.. Seandover vs. Warne, 2 Camp- 
bell’s Rep. 270. Shadgett vs. Clipson, 8 East: 328. Gris- 
wold vs. Sedgwick, 6 Cowen’s Rep. 445. Scott vs. Ely, 4 
Wendell, 555. 

[10.] To constitute a justification in such a case, the de- 
fendant must allege in his plea, and prove that W. and R. are 
the same person, that R. is as well known by the name of W. 
as by the name of R. or that R. represented his name to be W. 
at the time of the commission of the crime for which he is ar- 
rested. The defendant in this case did not plead justification ; 
he only pleaded that he had probable cause for making the ar- 
rest. Had the defendant plead the warrant under which the 
arrest was made, and the other proceedings on which’ it was 
founded ‘in. justification, and had further alleged in his plea, 
that the defendant was as well known by the name of Robert 
J. Williams, as Spencer Riley; that at the time the offence 
was committed in Philadelphia, the plaintiff represented his 
vou. x1 18 













SUPREME COURT OF GEORGIA. 
Swift vs. Perry. 


name tobe Robert J. Williams, and was in fact, the same 
identical person who assumed the latter name at the time; we 
should have held such plea, upon principle, to have been good. 

Upon such plea having been filed, it would have. been com- 
petent for the defendant to have requested the Court, to have 
instructed the Jury,.at the trial, that-if they believed, from 
the evidence, that the plaintiff was the same person, who, un- 
der the assumed name of Robert J. Williams,.committed the 
forgery in Philadelphia, they should find a verdict for. the 
defendant; for there is certainly evidence in the record 

which would authorize the Court to have given such instruc- 

tion to the Jury. But there being ‘no such plea filed, and as 
the case steod before-the Court upon the pleadings, there was 
no error in the Court below, in charging the Jury, that they 
were bound to find a verdict for the plaintiff. While we should 
have been much better satisfied if the Jury had found a ver- 
dict for the plaintiff for merely nominal damages, yet, it was 
@ matter exclusively within their province, to judge of the 
credibility and effect of the evidence submitted to them. and 
not being able to find any legal ground. on which to reverse 
the judgment, it must, therefore, stand affirmed, Let the 
judgment of the Court below stand affirmed. 










































No. 14.—Augx. M. K. Swit, plaintiff in error, vs. DwigHT 
R. PERRY, Sur. &e. defendant. . 


[1.] The Act of 1850, “to regulate the wa: of perks at law,” 
disqualifies an attorney as a witness only in the case pending to which his 
client is a party, andin which he is engaged, and leaves him in “all other 
yeacs anions to the Oouaeoe: Lew rule ia regard to privileged communi- 
cations, 
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Complaint, in Crawford Superior Court.” ‘tried Jo 
Fudge Fane. September. Term, 1852. fine he 

This was an action of complaint, on open account, ‘brought 
by the defendants in error against the plaintiff in error.’ ~* 

On the trial, plaintiff introduced his original books of: ontey, 
and proved by a witness'that: he kept correct books;.” : 

' Defendant then sought: to’ read in’ evidence the ‘answers 
of Davenport Evans, Esq. to certain interrogatories, for the 
purpose of proving a settlement of the account sued on. * ' 

Counsel for plaintiff objected to the testimony, on the ground 
“that it-appeared from the answers of Evans, that the witness 
at the'time said settlement sought:to be proved took place, ‘was 
thé attorney of defendant, and'that his knowledge of the set- 
tlement and of the facts relating thereto was obtained, while 
acting as the attorney of the deféndant, and by means of such 
relationship of attorney and client.’’* . 

The Court sustained the objection and excluded the testi- 
mony, and counsel for defendant excepted. 


G. R. Hunter, for plaintiff in error. | 
_ Cook & Montrort, for defendant in error. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] We think that the presiding Judge adopted too liberal 
*Notz—The following: is the Statute “pom which the objection -is predi- 
acted: 

Be it enacted, That from and after the passage of this. Act, it shall not be 
lawful for any Attorney at Law or in Equity, in apy case hereafter com- 
menced, to give testimony in any Court of Law or Equity in this State, of 
any matter or thing, either for or against his client, the knowledge of which 
he may have acquired from his client, or during the existence and by reason 
of the relationship of client and attorney: Provided nevertheless, That no 
attorney shall be exempted from making answer as defendant, when a pro- 
per case shall be made-in Equity, and his answer required, as by the laws 
now in existence. 
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a construction of the Act of 1850. It will, we admit, bear his 
construction, but it also fairly admits.ours, and. the latter seems 
to.us to be more in accordance with sound policy. The presid- 
ing Judge appears to have held that an attorney, deriving his 
knowledge of the matters about which heis called to testify from 
his. client, or during the continuance of his relation. as attorney 
with his client, could not be sworn as a witness for or against 
him, either in in the case in which he ig employed, or in any 
other. case whatever, in which his client’ might be a. party. 
We think the Legislature meant to disqualify him as a witness 
enly.in the case pending to which the client is a party, and in 
which he is engaged, and to leave him as. to all other cases, 
subject to the Common Law rule. _ Such is our construction of 
the Act.. Cobb's N. D. 280.. For the Common Law rule; .as 
to privileged communications to, counsellors, solicitors, and at- 
torneys, see 1 Greenleaf’s Evid. §§ 237, 238, 239. 
Let the judgment be reversed. 








No. 15.—Atex. M. K. Swirt, plaintiff-in error, vs. GEORGE 
P. Swift, executor, &c. defendant. 


[2] Asa Swift died in Massachusetts, testate; George P. Swift. qualified 
._in-that State as executor to the will. Among the debts due to the testa- 
tor, was an open account by his son, Alexander M. K. Swift, who resided 
‘in Georgia. At the requést of the executor, this claim was liquidated by 
note. Geo. P. Swiftsubsequently removed to Georgia, and sued on thenote. 
' The defendant.filed his bill, alleging the foregoing facts, and charging 
that the executor had received a large estate in Massachusetts ; that 
the debts were all paid, and a considerable portion distributed to the 
- other legatees, and praying that an account might be taken, and that if 
any thing was coming to him under the will of his father, that it might 
‘ be-nallowed-as a credit on his note, and that the aetion thereon in the 
meantime, be enjoined, dc. ‘Held, that there was equity in the bill, and 
“that where suit was brought under the Act of 1850, by a non-resident 
executor on a cause of action in this State accruing to the testator in his 
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lifetime, that the defendant was entitled to the same rights of defence as 
_if the action had been instituted under local letters granted in Georgia, 

[2.] Where an injunction has been obtained.on the filing of a bill, it isa 
general rule that on the coming in of an answer denying all the equity of 
the bill, the injunction will be dissolved. 

[8.] The continuance or dissolution ofan injunction, after the coming in of 
an answer, depends upon the sound discretion of the Court, aceording to 
the nature and circumstances of the case. 

[4] Ifthe answer is not full and satisfactory as to any one of the grounds 
of equity set up in the bill, or is deficient in ffankness, candor or precision, 
or is illusory, the injunction will be continued till the bearing. 

[5.] The defendant’s ignorance is no excuse for not-answering a material 
allegation in the bill, where the information is within hisreach or control. 
It is his duty to. procure and disclose it in his answer. 








In Equity, in Crawford Slanenior Court. Tried before 
Judge PowErs. September. Term, 1852. 


In January, 1847, Asa Swift, a citizen of the State of 
Massachusetts, departed this life, leaving a last will and testa- 
ment, in which last will he appointed, among others, his son 
George P. Swift, executor, and who.alone was qualified. The 
will was admitted to probate, in the ‘State of Massachusetts, 
and George P. Swift proceeded to collect and administer the 
estate of the said Asa Swift. Among the debts due the tes- 
tator, was an open account against his son, Alexander M. K. 
Swift. At the request of the executor, Alexander M. K. 
liquidated said account, by giving his note on the 15th day of 
September, 1847, to the executor, for the sum of $2,431.82, 
with interest from the Ist day of January, 1844, the time 
when the account became due. 

Subsequently, George P. Swift removed to the ‘State of 
Georgia, and commenced an action.on said note, in Crawford 
Superior Court, returnable to August Term, 1851. 

Alexander M. K. Swift filed his bill, alleging the foregoing 
facts. 

The bill also charges, that the note given in liquidation of 
the account, was given in ignorance of the law disallowing 
interest. on open accounts. That the executor had received 
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into his hands a large estate in the State of Massachusetts, 
and that he had made distribution of a. large portion of said 
estate to the legatees and distributees under the will. -To the 
bill was attached an exemplification, from the records of .the 
Probate Court of Massachusetts, containing the inventory of 
said. estate, returns of the executor, &c. &c. 

The bill prayed that an account might. be taken between 
complainant, as legatee, and the defendant, as executor, and 
that if anything be found due him as legatee, it-may be allow- 
ed him as a credit on the note, and that the action on the 
note. be enjoined, Xe. 

In his answer to the bill, the defendant charges that the ac- 
count on.complainant was for notes, drafts, and accounts, 
paid by his testator for complainant, and that. the note. was 
given bearing interest in pursuance of an express agreement 
between complainant.and defendant’s testator to that effect. - 

_ He admits and charges, that there is one suit pending in 
Massachusetts against the estate, and further says, “that 
there are-other evidences of debt and claims against the estate, 
that he will be bound to pay—the amount of which he is una- 
ble to state,” &c. &. 

‘Upon the coming in of the answer, counsel for the defend- 
ant moved the Court to dissolve the injunction, on the grounds: 

Ast. Because there is no equity in the bill. 

..2d. Because the defendant’s answer fully traverses nal de- 
nies the equity, if any, contained in the bill. 

.-The Court sustained the motion, and ordered the injunction 
to be dissolved and the Common Law action to <iokie and 
this decision is nna up for review. 








Geo. R. Hunter, for plaintiff in error. 
-.Goox & Monrtrort, for defendant in error. . 
By the Court.—LuMPkKIN, J. delivering the opinion. 


~[1.] We do not find it necessary to diseuss in this case, 
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some of the most interesting and delicate questions in the 
books, growing out of a conflict of law as to the construction 
of wills, the payment of debts, and the distribution of property, 
real and personal, where the ancestor dies in one State and 
holds property in another. Here there is a testacy, and the 
complainant predicates his bill upon the will of his father, 
made ini Massachusetts; and seeks his rights under and by 
virtue of that will, and not against or contrary to it. 

‘The bill reflects credit upon the pleader. It is evidently 
framed with a clear and intelligent perception of the emergen- 
cies of the case. And we have no doubt but that there is 
equity in the bill. 

The mere fact that. the debtor to ‘an estate is’ @ distributee 
or legatee thereof, does not constitute of itsélf, a ground of 
Chancery jurisdiction, witha view of having the one demand 
set-off against the other. To arrest the ordinary course of 
administration, there must be special circumstances. And 
such we hold exist here. - - 

The chose in action, viz: the debt due by the seteihbaidh 
to the estate of his father, is assets in a foreign jurisdiction, 
which, but for the Act of 1850, could only be reached through 
an auxiliary administration, taken out in this State. And in 
that event, there can be no question but that- this bill would 
lie at the instance of the legatee. He would be protected from 
the payment of his debt, to the local representative, provided 
it was not needed to pay debts, but was sought to be collected 
for the purpose of distribution only. -.A fortiort, may he claim 
the interposition of a Court of Chancery under the facts of 
this case. If we turn him away, what remedy has he? He 
cannot go to Massachusetts to sue, for the executor has remov- 
ed to Georgia. And he cannot maintain an original action 
against the executor in this State, for he is not suable here in 
his trust character, but only in the Courts of the country where 
he obtained administration. We see no possible objection to 
the proceeding. : 

Aware that the other legatees are equally entitled with 
himself, to their pro rata share of the effects here, the bill 
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charges not only that the debts are all paid, but that the other 
legatees have been already advanced far beyond the complain- 
ant, and that the executor has in his hands funds sufficient in 
the State where they reside, and where he qualified, to satisfy 
them in full, and that it will require the whole of his note to 
make him equal to the other heirs. He takes upon himself, 
therefore, necessarily, the burden of niaking out a prima facie 
case at least. And this he does by the production of the 
inventory and returns of the — as an appendage to his 
bill. : 

To retain this bill under these devecinttncess does. not dis- 
turb the well settled doctrine of the law, that the representa- 
tive cannot be held liable to account for the effects of his dece- 
dent, lying in a foreign jurisdiction. For should it turn out, 
upon the investigation, that after absorbing the note, there is 
still a balance in the hands of the executor, on account of his 
general administration in Massachusetts, coming to the com- 
plainant, then there can be no decree in his favor, we apprehend, 
for such balance. - For that would be to draw the foreign ad- 
ministration within our jurisdiction, and that too, beyond 
what was demanded by the necessity of the case. 

But to the extent of the note here, to intervene for the 
benefit of the legatee as to that, is only to apply the familiar 
rule of the law in the common case of assets in a foreign 
_eountry: The local tribunals will hold on to them until an 
equitable arrangement can be made, so far as the rights of 
creditors and heirs are concerned, within the juriediotion’ where 
the assets are situated. 

The Act of 1850, gives to foreign executors, administrators, 
and guardians, the right to sue within our limits for any cause 
of action which had accrued to their testator, intestate, Se. 
in their lifetime, without incurring the inconvenience, expense 
and delay of taking out new letters here.  Cobb’s New Dig. 
841. Yet we cannot suppose for a moment, that the Legisla- 
ture intended by this liberal provision, to relieve the foreign 
representative from all the liability, restrictions and rights of 
defence which would have attached, had the action been 
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brought under a local administration.- - The comity-of States 
could exact-no such self-sacrifice at. the hands.of our people. 

[2.] Where an injunction has-been obtained on the filing of 
a bill, it is a general rule that on the coming in of the answer 
denying all. the equity of the bill,the injunction will be dis- 
solved..’ Hollister. vs.. Barkley, 9 N.- Hamp. Rep. 230, :-1 
Johns. Ch. Rep. 211. - Ib. 444. Poor vs. Gaselton, 3 Sum 
ner, 70° ad 

{3.] There. are exceptions. to this ville; however, ail it- ‘is 
now well settled, that the continuance or dissolution of anin- 
junction after the coming in of the answer, depends upom the 
sound-diseretion of tlie Court, according to the nature and 
cireumstances* ofthe case. 3 P. Williams’ Rep. 255, and 
cases cited in note. 2 Bro. Ch.- Rep, 88.. 3 Ib. 463: 16. 
Ves: 49..-19 Tb. 149 2 Madd. Gh. 366. 1Wewlandis Ch. 
Pr. 227. 

[4.} If the answer is not full wid esa iniots as to. any 
one of the grounds of equity set up in the bill, or is apparent- 
ly deficient-in frankness, candor ‘or precision, or is iusory; 
the injunction will be continued till the hearing. . Sewl/ oa, 
Reeves, 2 Green’s Ch. Reps 84, Little vs. Marsh, 2 Inredell’s 
Ey. Rep. 18.5 © 

[5.]- Now as to the matter obi interest comiplained of 3 in nthe 
bill, we think the answer full.and satisfactory.- But it is-inde- 
terminate and vague, as to the outstanding claim against the _ 
estate. That is one of the main points of contestation bétween 
the parties. - It constitutes the principal’allegation in the bill. 
Five y€irs have clapsed since the death ‘of Asa Swift, and 
since letters testamentary were granted upon his estate to the 
defendant. His information as to the situation of the estate, 
should be full and complete. And the facts-as. to its liabili- 
ties should be so stated as to enable the complainant: to con- 
trovert them if it be in his power. This information is within 
the reach and control of the executor, and we think he is 
bound to procure and commun icate it. We are disinclined to 
dissolve this injunction, until there‘can be e hearing and de 
cree under the bill. 

vou. xt 19 
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Let the bill and answer, and other proofs be submitted, and 
a trial had ; and if it be found that taking into the computa- 
tion the payments which have been made to the other legatees 
and the assets already in the hands of the executor, it will re- 
quire the whole or any part of the note, to make the complain- 
ant equal to the other parties, let the set-off bé made accord- 
ingly. If there be outstanding debts, of course the executor 
must be permitted to retain in his hands enough to discharge 
them, or otherwise adequate eres must be aovinet for his 
indemnity. 

“We have not thought it necessary to notice the fact that this 
bill is filed-for a two-fold object. »It seems that a: Mrs. Way- 
man, a daughter of the testator, and a legatee under his will, 
has departed this life, in this State, since the death ‘of ‘her 
father ; and her-brother, George P: Swift, is her-executoialso. 
Mrs. Wayman left no immediate family, but~the léegatees of 
her father are her heirs at law—the complainant, Alexander 
M. K. Swift, being one of them. And the complainant seeks 
to have his interest in her share of her father’s estate alewed 
as a set-off against his note. - ._ ists 

The bill is not demurred-to for” ssiieadiniinn or this 
misjoinder” of ‘separate. and distinct demands. The: parties 
apparently .acquiescing, would seem. to prefer to: have the 
whole matter litigated and adjusted together. Of course we 
can have no _ : : fae 


; ~ Judgment reversed. 
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[1.] A writ of error without a seal may be amended by 
thereto. 


Motion to dismiss writ of error. 


Hunter and 8. T. Bary, contra. 


their opinions seriatim.. - 


WARNER, J. 








No: 16.—Jacos Lows, administrator, plaintiff in error, ve. 
‘Ruopa Morris and another, defendants in error. 


attaching a seal 


The defendants in error joined issue, with a protestation, 
and moved to dismiss the writ of error upon the ground that 
the seal of this Court was not attached to the writ of error. 


8.& R. P. Hawt, Por & Nisset, for the motion. 


The Court not being-unanimous in the decision, delivered 


_[1.] This is a motion to dismiss the writ of error, onthe , 
ground that the Clerk of this Court has omitted to annex the 
seal of the Court-thereto, as required by the 20th rule of prac- 
tice. That rule requires, “that writs of error shall issue in 
the name of the Governor of the State, shall bear teste in the 
name of the Judges of this Court, shall be signed by the 
Clerk, and sealed with the seal of this Court, and shall be re- 
turnable to the next succeeding term.” 1 Kelly, 14. By the 
22d rule of practice, it is made the duty of the Clerk of this 
Court, ‘‘ to keep on hand for the use of the bar, blank writs 


of error, according to the form adopted by this Court, duly 
by him signed and sealed, to be furnished to the bar on ap- 
plication therefor.” This writ of error has been issued by 
the Clerk in exact conformity with the rule, except the omiée- 
sion to attach the seal of the Court to it. The Clerk of the 
Superior Court has obeyed it by sending up the record to 
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this Court, and the parties have acted in obedience to it. By 
the Ist section of the Act of 1852, it is declared, “that 
when the original writ, of error, original citation and notice, 
and the original bill\of exceptions, shall be filed, and served 
within the time prescribed by law, no .cause pending’ in the 
Supreme Court shall be dismissed, but any other error -or de- 
fect shall be amended instanter.”. See Acts of the Legisla- 
twre 1852, page 215. Has there béen a writ of error filed in 

this case, as contemplated by the Constitution? By the. Ist 
section of the 3d article of the Constitution, the Supreme 
Court has jurisdiction alone, ‘for the trial and, correction of 
errors in Law and Equity, from the Superior Courts of the sev~ 
eral circuits, brought before'it by writs of error.. Prince, 909. 
No particular form is prescribed for the writ'of error, by the 
Constitution or the Act of the Legislature organizing. the 
Supreme Court. Blackstone defines a writ of error to be, a 
writ which lies for some supposed mistake in the proceedings 

of a Court of Record, and which only lies upon matter of Jaw 
arising upon the face of the proceedings. 8 Blackstone’s Com. 
406. Mr. ..Sergeant Williams in a note to Jaques vse. 
Sesar, says,“ A writ of error is an original writ,‘issuing-out 
of the Court of Chancery, in the nature as well of a certiorari 
to remove a record from an inferior into a superior Court, 
as of a commission to the Judges of such superior Court’ to 
examine the record and to affirm or reverse it, according to 
law; and lies where a party is aggrieved by any error in the 
foundation, proceeding, judgment; or execution, of a suit in a 
‘Court of Record.” 2 Saunders’ Rep. 101, note 1. The Con- 
stitution contemplates such a writ of error as was known to 
the Common Law, according to the foregoing definition, 
Without any regard to the specific form thereof. 

It is true, the rule of Court prescribes the form, but that 
rule, in my judgment, is merely directory to the Clerk. The 
question’ is not, whether the parties to whom the writ 
of error was directed could be punished for not obeying it, 

~ because not in conformity with the rule; but the question 
is; whether the party applying for this writ of error, issued 
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by- theClerk of this Court, shall be deprived of his constitu- 
tional right, merely because our own officer has omitted to put 
the. seal ‘of the Court: to. the writ, as directed by. the rule? 
If the writ of error -isa mere nullity without the seal of the 
Court attached -to it, then, it- cannot be amended: but that i is 
an assumed proposition, which I deny. The rule does not de- 
clare, that a writ of error issued .in any other manner than 
that prescribed by the rule, shall be null and void: the rule 
is not supposed to haye any. more binding effect than an Act 
of the Législaturee. In the case of Stephena et al vs. Craw- 
ford,. Governor, Fe. (1 Kelly, 581,) this. Court held, “that if a 
bond required by Statute departs from its,strict provisions, as 
where the penalty-is larger than that named in the Act, it is, 
notwithstanding, good, so far as it is in conformity ‘ with it; 
unless the Statuteexpressly declares, that all bonds not taken 
in conformity with its. provisions,.shall be void.” “Now this 
writ of error has issued in exact conformity with: the require- 
ments of the rule, except,as to the seal.of the, Court being 
attached to it. - The writ has issued in the name of the Goy- 
ernor of the State, bears teste inthe. name.of the Judges of 
this Court, is-signed by the Clerk thereof, and.has performed 
all the functions of writ of errér, as .contemplated by the 
Constitution. If the writ-of error is good, so far as it is in 
conformity with the requirements of the rule, according to 
the principle settled:in’ Stephens vs. Crawford, it cannot be 
said tobe a mere nullity, simply because it lacks the seal of 
the Court. In my judgment, the rule is merely directory to 
the Clerk as to the manner. im which writs of error issued by 
him shall be authenticated, and if he violates its provisions, it 
is an irregularity; which may subject him to personal peril and 
responsibility, but willnot deprive the party of his constitu- 
tional right to be heard in this Court, as to the matters involved 
in the record which has been sent up here in obedience to our 
own mandate, attested by the official signature of our own 
officer, merely because he has failed to. obey the direction of 
our rule of practice, in attaching the seal of the Court to the 
writ of error, which is in all other respects perfect. _ 


geen ie SN al 
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I am therefore of the opinion, that a writ of error has been 
filed, as contemplated by the Constitution and the Act of 1852, 
and that. the clerical omission of not attaching the sea] of the 
Court thereto ie be amended instanter. 


Lorn, J. concurring. 
Isa writ of errora a nullity without a-seal ? 
My first.impression was, that this. defect was fatal... Upon 
.,. Yeflection, my final. conclusion is, the other way.{ Iam not 
entirely satisfied, however, that-I am right, for the reason that 
my brother Nisbet thinks differently. Anda life-long. friend- 
ship, with an endeared official intimacy of seven years, has in- 
spired me'with.the most-unfeigned respect for the head as well 
as the heart of my colleague. . 
He has authority on his side, both ancient “and notern, 
- sacred and profane. 
His signet or seal was the ies of identity and fidelity, 
\ exacted by Tamar of Lord Judah, one of the twelve Princes 
\ of Israel. Moses’ Reports, Book Genesis, c. 88, v. 18. See 
~~ Bether, c. 8, v. 8 and 10. Tt would seem from this last 
ease, ‘that even at this early period: Monarchs as well:as. Courts 
at this day; could only act through their official seal. And 
the reason given is, that the precept issued in the King’ 8 name 
oo “and sealed with-his ring, by. his Clerk Mordecai the Jew, may 
- no'man reverse. And this is the strong position of my learn- 
: ed brother. : (M. anciently, as now, I would remark, was a fa- 
yorite initial for the name of Court. Clerks, from Mordecai 
the Jew, even down to Martin, the Gentile.) Whatever else 
‘there may be that is new under ‘the: sun, it is very evident, 
- from this last authority, that mals aré not. For we are told 
‘that these letters mandatory of Ahasuerus were sent by post, 
on horseback, and riders on mules, camels and yong: drome- 
daries. 8 
Bo “ae for the antiquity and senpeitabune of seals, It 
‘will be found, upon further investigation, that moderndecisions 
adhere very strictly to these patriarchal precedents. Bou- 
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vier in his Law Dictionary, defines seal-office in English prac- 
tice, to be the office ‘at which certain judicial - writs are sealed 
with the prerogative seal; ‘and .without which,” he adds, 
“they are-of no-authority.” 2 volume, 495: 

In Lessee of Beal et al. vs. King et.al. (6 Ohio, 11,) the 
Court say, “No principle: is more definitely settled, than 
that the process ofa Court having a seal, can only be evi- 
denced: by. its seal, which is the appomted tmode of showing 
its authority.” n 

By what is ealled the Practice Act, in “the State of Llinios; it 
is provided, that the first process in a suit--shall be a sum- \ 
mons issued under the seal of the Court, &e. In Hannum vs. 
Thompson, (1 Scammon’s Rep. 238,)-it was held by the Su- 
preme Court of that State, that the Clerk of the Circuit Court 
having omitted to put his seal to the origifal.-summons, the 
proceeding was void, and that-too, after jndgment had hee 
rendered im favor of the plaintiff. 

In Hall vs. Jones,:(9 Pick. 446,) where an oiled writ, 
like’ the one: before vs, had the seal of the Common Pleas rte 
stead of that of the Supreme Court, to which it-.was'returna- 
ble, the plaintiff having made use of a blank writ of. the Com- 
mon Pleas, he moved. that the writ should be amended by affix- 
ing the pout seal ; but the. Court decided: that it could not be 
done. 

It is true, that in Spica Ieudette their. Constitution has | pro- 
vided, that such process should be under the seal of’ the. Court 
from which it issued. But the rules of this Court, under the 
power conferred upon it by the organic'law to establish them, 
and especially when authenticated, as in this instance they 
have beén, by legislative recognition, (see Acts of 1851-2, p. 
214, 215,) are equally binding with the provisions of the Con- 
stitution. It is only where they conflict, that the latter has 
paramount authority. 

In Bailey, Judge of Probate, ge. ve. Smith et al. executors, 
(8 Fair. 196,) the same doctrine was ruled upon precisely 
similar state of facts, to that. adjudicated in the foregoing 
case. And the: Supreme Court of Maine say, “upon. the 
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whole, ‘we regard the seal matter of substance, and the pro» 
cess being an original -writ, it is not amendable. We do not 
abate the procéss so much for the sake of the. defendant, as 
because the ‘plaintiff has departed. from a substantial require- 
ment of law, of a public natute, in bringing his action.” 

Fearing lest my dissenting brother may not be as industri- 
ous in citing-cases against himself as I have been for: him, 
let the foregoing suffice. ! ; 

Those who are curious to investigate the subject of seals, 
will find the best account of them “in the writings of Lord 
Hale and Baron Gilbert. 

‘The earliest mode of commerce, Win by barter or. ex- 
change of a cow or sheep for some other commodity, it,is sup- 
posed thatthe image of thésé and other -ariimals stamped 
upon leather or other yielding substance, by wood. or metal, 
constituted the first currency as well. as the first-use of seals ; 

| next, the impression was made-upon the metals, certain super- 
scriptions, indicating the value of the coin, as.a Napoleon: or 
/ a Washington. - The latter, without weighing, is uniyersally ta- 
/ ken in the United States, to denote twenty dollars,” Next, 
contracts were attested by seals, either where. chirography 
was not known; or where the party could not write his name, 
a | Lord Coke defines a seal to be, wax-with an impression, (3 
~~ | Inst. 169.) “ Sigillum’” says he, “est cera impressa, quia cera 


_ gine impressione non est sigillum.” ~Andthis has been adopt- 

edas the Common Law definition-of a seal. Perk. 129, 134. 
| Bro. tit. Faits. 17, 30.. 2 Leon. 21. Butit is a curious fact, 
| that thereis neither an Act of Parliament nor an‘adjudged 
| ease, up to Lord Coke's day, to bind the Courts as to what 
| onstitutes a seal. His opinion was probably panies upon 
the practice of the country in his day.. -: 

New York, and most of the States North, bare? held that a 
seal is an impression upon wax, wafer or some ‘other tenacious 
substance, capable of being impressed. 5 John. Rep. 289. 
2 Caines’ Rep. 262. 21 Pick. Rep. 417. But in Pennsyl- 
vania, New Jersey, and ‘the Southern and Western States 
generally, the-impression. upon wax has heen “disused and a 
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circular, oval or square mark, opposite the name of the signer, 
is held to have the same effect as a seal, the shape of it being 
altogether indifferent. It is usually written with & pen, some- 
times printed. 2°Serg. § Rawle, 503. . 1 Dall.63. 1 Watts, 
322. 2 Halst. 272. 

The truth is, that. this whole subject like, many others, is 
founded on the. usage of the times, and of the’country. A 
scroll'is just as good-as an impression on wax, wafer, or 
parchment, by metal, engraved with the arms of a prince, 
potentate or private person. Both are now utterly worthless, 
and the only wonder is, that all technical distinctions growing 
out of the use of seals, such as the Statute of Limitations, 
plea to the consideration, &. are not at once universally abol- 
ished. The only reason ever urged at this day, why a seal 
should give greater evidence and dignity to writing is, that 
it evidences greater deliberation, and therefore should impart 
greater solemnity to instruments. Practically we know that 
the art-of printing’has done away with this argument. » For 
not only:are all official, and most individual deeds, with the 
seals appended, printed previously, and filled’ up. at the time 
of their execution, but even merchants and business men are 
adopting the same practice, as it respects their notes. 

Once-the seal was every thing, and the signature was noth- 
ing. Now the very reverse is true: the signature is every- 
thing, and the seal nothing./ Thanks to-the advancing intel- 
ligence of the age! “In the days of ignorance, to be able to 
read and write, would save a felon’s neck. Many of the edu- 
cated gentry now, who are too lazy to work, and prefer to live 
by their wits, are the fellows. upon whom the penalties of the 
law are visited in their utmost severity. 

So long as seals distinguished identity, there was propriety 
in preserving them. ‘And asa striking illustration, see the 
signatures and seals to the death warrant of Charles the First, 
as late as January, 1648. They are 49 in number, and no 
two of them alike: But to recognize the waving, oval cir- 
cumflex of a pen, with those mystic letters-to.the unnitiated, 
L. S. imprisoned in its serpentine folds, as equipstent with 
vou. xut 20 
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‘the coats of arms taken from the devices engraven on the 
shields of knights and noblemen; shades of Eustace, Roger de 
Beaumont, and Geoffry Gifford, what_a desecration! Thi 
reason of the usage has ceased; let the custont be dispensed 
with altogether. 

In Jones § Temple vs. Logwood, (1 Washington's Rep. 
56,) President Pendleton states, that there was a period, when 
the impression was made with the eye-tooth, and thinks there 

Was some willity in the custom, since the tooth’s impression 
was the man’s own, and presented a test in case of forgery. 
But this reason, however applicable in Virginia ih 1791, does 
not hold true in this epoch of dentistry, when no.man’s ‘tooth 
is his own, but teeth, like almost everything else, are arti- 
ficial. - ; 

Another learned Judge, adverting to this same fact, traces to 
it the phrase, “TI will prove it to your teéth, or by your teeth.” 
He also supposes that “the cutting of the eye tooth” had an 
allusion to this, whether the eye-tooth being eut at a certain 
age, it might denote the being of the age of discretion, so as 
to be capable of contracting, or whether it related to the im- 
pression of that tooth as a mark, being-a tooth of signal and 
singular impression. | 

What_ magic, I ask, is there in our own seal? True, the 
Clerk has attested this writ of error in his official name, and 
by his private ‘seal, and in obedience to it, the Clerk ‘of the 
Circuit Court has certified and transmitted to this Court all 
the records and papers» of file in the Court below, which are 

“necessary to-enable us to hear and determine properly, this 
cause, upon its merits, But then we look in vain on this writ, 
for the three pillars supporting an arch, ‘with the word Con- 

- stitution engraven within the same, emblematic of the Consti- 

tution, supported by the three departments of Government ; 

Legislative, Judicial, and Executive. The first having en- 

graven on its base, Wisdom, the second, Justice, and the third, 

Moderation, and then on the right of the Executive column, a 

man standing with a etewn sword, and resembling most strik- 
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ingly in figure and attitude. our most worthy and excellent — 
Chief. Magistrate. But I forbear. 

Ili robur et aes triplex. He would be a bold Judge indeed, 
who would venture to decide an issue of law in the absence of 
this speaking device! There is a charm in that arch—a spell 
in those pillars—an inspiration in the eye of that fierce-look- 
ing swordsman, which guarantees a faithful. admimistration of 
justice, although simply and but very imperfectly impressed 
on the foolscap paper on which the writ of error is printed, 
instead of wax or-some other tenacious substance. 

To whom we are indebted for the change in our seal, I am 
not antiquarian enough to state. ‘The old devices, I always 
venerated; the one side the scroll on which was engraved the 
Constitution of the State of Georgia and the motto, pro bono 
publico. On the other side, an elegant house and other. build- 
ings, fields of corn, and meadows covered with sheep and cattle ; 
a river running through the same, with‘a ship under full sail 
and the motto, Deus nobis hee otia fecit. The Latinity as 
well as the piety of this seal; commend themselves to my 
hearty admiration. They will challenge a comparison, even on 
the score of architectural taste too, with the arch resting on 
three pillars. But then the capital defect in the old seal— 
who does not anticipate me ?—was the absence of that cocked- 
hat swordsman. Without this addendum, it is. difficult to 
decide that any public document .can impart absolute verity. 
This, it is, I.am sure, that has exerted such a_ controlling in- 
fluence over the judgment of my dissenting brother, with his 
well-known military propensities. 

The Act of 1845 authorizes this Court to establish and 
procure a'seal. My recollection does not serve me whether 
the State Coat of Arms was selected as the device, I take it 
for granted it was. If so, where, upon any seal attached to 
any writ of error or citation returnable to this Court, are 
those three potent and cabalistic words: wisdom, justice, and 
moderation? Do not these constitute a part of the seal j 
as much a8 the seal does a part of the writ of error? Is it 
the seal of this Court without them? If so, how much, and 
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what portions of it may be omitted and still leave a good seal’? 
Would it be a seal without the-arch, without,the pillars, with- 
out the motto? I forbear even to put the question whether 
it would be a seal without the military. effigy ? without that 
cocked-hat swordsman? Of course it would be a nullity? 
As well talk of a man without a body! 

For myself, I am free to confess, that I despise. all forms 
having no sense or substance in them: “And I can scarcely 
suppress a smile, I will not say “grimace irresistible,’ when 
I see so much importance attached to such trifles. I would 
cast away at once and forever, all law not founded’ in some 
reason—natural, moral, or political. I scorn to be a “‘cerf ad- 

‘ seript” to. things obsolete, or thoroughly deserving to be’ so. 
And for the “gladsome lights of jurisprudence’’,I would soon- 
er far, go to the reports of Hartly, (Texas,) and of Pike and 

English, (Arkansas,) than cross an ocean, three thousand 

miles in width, aud’ then travel up the stream of time for three 

(or four centuries, to the ponderous tome of Sidenfin and 
Keble, Finch and Popham, to search. for legal wisdom. The 
world is changed. Ourown situation greatly changed. And 
that Court and that country is behind rs age that mene still 
while all around is in motion. . 

I would as soon go back to the age of monkery—to the me 
_old times when the sanguinary Mary lighted up the fires of 
| Smithfield, to learn true religion; or to Henry VIII. the 

British Blue-Beard, or to his successors, Elizabeth, the two 
| James’s and two Charles's, the good old era of butchery and 
| blood, whose emblems were the pillory, the gibbet arid the axe, 

to study constitutional liberty, as to search the records of 

‘ black-letter for ruics to regulate the — to be ob- 
served by Courts at this day. 

I admit that many old things may be good iii old 
;wine, old wives, ay, and an old world ‘too. But the -world 

_ fis older, and consequently wiser now than it ever was before. 

| Our English ancestors lived comparatively i in the adolescence, 

if not the infancy of the world. It is true that Coke, and 

Hale, « and Holt, caught’ a glimpsé of the latter-day glory, but 
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died without*the ‘sight. The best and wisest men of-their — 
generation were unable to rise above the ignorance and super- 
stition which pressed like a night-mare upon-the intellect of 





nations. And yet we; who-are “making lightning’run-mes- ee 


sages, chemistry polish boots and steam ‘deliver parcels and 
packages,” are forever going back-te the geod olddays of 
witchcraft and astrology, to discover precedents for regulating 
the proceedings of Courts, for upholding “seals. and all- the 
tremendous doctrines consequent upon:the distinction between 
sealed and unsealed papers, when seals de facto no longer 
exist! Let the judicial and legislative axe be-laid to the root 
of the tree; cut it» down ; why. cumbereth it. my tenger, 
courts and contracts ? 

Having treated this’ subject seciguidealig aed historieally, 
though very discursively, I+ propose to. add. a word or two 
upon the physiological aspect of the question. And I repeat 
the interrogatory propounded at the beginning of this opinion, 
namely, what defect will. make a writ of error void? And I 
answer the query by proposing another: what defect, original 
or supervenient, will reduce man from the genus homo? = 

Will the amputation of the feet and legs. disfranchise a 
descendant of Adam of his title to manhood!» It will not 
be denied but. that he may lose every limb of the body and 
leave nothing but the naked trunk, and yet be a man ‘‘for a’ 
that.” And is the seal, though it be constituted of the arch, 
and pillars and swordsman, more essential to the writ of error, 
or a pedestal’to support it, than legs and feet and-arms are 
to manhood? Common sense will decide. 

By the XXth rule, the writ of error is. “Tequired to issue in 
the name of the Governor of the State, bear test in the name 
of the Judges of this Court, be signed by the Clerk and 
sealed with the seal of this Court, and be made. een to 
its next succeeding term. 

The XXIVth rule prescribes itapeatindly the form of the 
writ, ‘the following shall be the form of. writs of error,” &. 
Supreme Court Manual 33. The provisions of this latter 
rule, it would seem, should be no less binding than those of 
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the former. And any departure from either would be equally 
incurable or alike amendable. And yet we have not hesita- 
ted to allow writs of error to be amended as to dates, names 
of the parties, and other important particulars prescribed by 
the form. 2 Kelly, 408: -4. Geo. Rep. 403. 5 Ib. 582; 
and that too, before the law as. to amendments was as liberal 
as it‘has since been-made by subsequent Statutes. We have 
gone upon the ground ‘that neither the XXth nor the XXIVth 
rule declared that the. writ should be void unless issued in the 
form prescribed. 

Neither at Common. Law. nor by any of the Statutes of 
Amendments and Jeofails was the writ of error amendable in 
England till the Statute of 5.George I. was passed, and the 
reason assigned for this exclusion was like much of the other 
technical folly to be found every where in all.the old English 
books, to-wit, that amendments were granted for the support 
of judgments, but that the principal. design of the writ of 
error is to reverse them. But. by the 13th chapter of the 
Act referred to, it is declared, “that all writs of error, when- 
ever there shall be any variance from the original record, or 
other defect, may and shall be amended by the respective 
Courts where such writ or writs of error shall be made re- 
turnable.” Collins vs. Muxworthy, Cas. Tem. Hard, 194. 

We have adopted this; Statute. And if we had not, the 
Act of our own Assembly, approved 23d Feb. 1850, is almost 
if not altogether as broad and comprehensive as that of the 
mother country. Cobb's New Digest, 455. And it will be 
found, upon examination, that wherever this Act of George 
has been adopted, or similar Statutes have been passed, the 
most liberal practice has obtained as to the amendments of 
writs.of error. Indeed, it is difficult to precscribe any limit 
to this remedial procedure. 3 Binn. 626: 2 Watts, 294. 

With these desultory remarks, I am content to leave the 
law, learning, and logic of the case to my brother Warner, 
to whom it legitimately belongs, and. who, I have no doubt, 
will do ample justice to the argument, and with whom I concur, 
iz, retaining the writ of error. 
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NisBeET, J. dissenting. 

' The writ of error in this case had not the seal of the Court 
attached to it, and the motion was to dismiss it on that ac- 
count. ~Averse always, from turning a party out of Court 
without hearing the merits of his cause, I see no alternative, 
in the present. instance, but to sustain the motion. ‘ Indeed, 
if it is not sustained, I see ho stability in any rule of this 
Court ; for each arid all, in my view of the matter, may, with 
as good reason, be dispensed with, as that one which in 80 
many plain perspicuous words declares, that the writ of error 
shall be “signed by the Clerk and sealed with the seal of this 
Court.” See 20th-rule Supreme Court. The seal of this 
Court exists by requirement of the organic law; it-is not the 
creation of the Court ; it is no hatidiwork of ours. We have 
a seat in obedience to the legislative will, and if there be folly 
or weakness in the use of a thing in itself so utterly insig- 
nificant, (as some believe) the folly or weakness lies at the 
door of the General Assembly of the State of Georgia. If 
it has outlived the age and the condition of things in which it ” 
originated, and ¢he retention of it is therefore unworthy an 
age of progress and the light of a new order of things, the 
reproach of dishonoring this brilliant era, belongs to the Le- 
gislature.- “Thou canst not say I did-it.” - The 14th section 
of the’ Act organizing this Court, among other things, declares 
“that the Judges of said Supreme Court shalt have power to 
establish and procure a seal for said Court.” This clause is 
mandatory to the Judges to éstablish and procure a seal. Will 
it be said that there was a discretion to establish and procure a 
seal or not, according to the views which the Judges might 
entertain of the ‘necessity or propriety of a seal? I appre- 
hend no one will so say. The Legislature, in giving the 
Judges power to establish, that is; to determine what should 
constitute the seal, and to procure, that is, to’ purchase it, 
assumed that @ seal was necessary ; and upon the: they 
devolved the duty of providing it. We did not consider that 
we had any ‘discretion about: it, and accordingly one ‘of the 
first things done by this Court after its organization, was to 
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establish and procure a seal. We also very naturally con- 
cluded that inasmuch as the Legislature had required a seal 
for the Court, they intended it to be applied to some use, and 
accordingly we declared, in our -20th rule, that it should be 
used to authenticate our own processes. Nor. was the appli- 
cation of it to this use an -unwarr ‘antable ‘usurpation of power, 
for the 14th seetion of our organic law also declares that “the 
Judges of said ahaprione ‘Court. shall have power to establish 
rules of: practice.” . The Aect-of 1850 forbade the Clerk.of this 
Court to make a charge*for.attaching the-seal to’ our writs of 
error; and the Act of 1852 repealed the prohibition. -So: it 
seems, that the use to which we applied it-by our rule, to wit, 
the authentication of the writ of error,-received-by implication 
the legislative sanction in 1852. Certain it_ is, that we have 
never tepealed it; the lawyers who have practised: at this 
Bar have not considered it either repealed or obsolete, but 
have acted upon the idea that what- we have required to be 
done- must’ be done at the peril of: the disntission of their 
causes. Our rules, when not repugnant to the law or to the 
Constitution, have themselves the force-and effect of law. We 
have-given to them the same efficiency that we-have. given to 
the Statutes of the State. Under them, causes have been dis- 
missed, -and .thereby, judgments: in the Courts below have 
been affirmed, never again to be opened. _So potent have we 
held them, that. the rights of parties have been concluded 
without a hearing here, because of their non-observance. In 
Chapman vs. Gray, my learned brother, Lumpkin holds this 
language: “‘the rules of this-Court are the laws of the Court, 
and must. be‘obeyed, until they are repealed, unless it can be 
shown that they are repugnant to the paramonut law.” 8 Geo. 

R. 339. So that, upon our own. authority, the 20th rule 
stands upon our. Statute-book, not only the law of this Court, 

but also of the parties whe invoke its corrective jurisdiction. 

Our rules are in suberdination. to the. legislative power. To 
this proposition, however, there may be some qualification. 
Suffice it.to say, that the. power of the Legislature to annull 
the rule under consideration is not questioned. It. is not pre- 
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tended that it has been annulled by the Legislature. Con- 
fessedly then, by law, the seal of the Court must be attached 
to the writ of error.. But. it is said that the want of a seal 
is a defect. which may be supplied by amendment, and the 
right to amend: is derived from the 1st section of the Act of 
January, 1852. That section is in these words: “when the 
original writ of error, ‘original citation and notice, and the 
original bill of exceptions, shall be filed and served within the 
time prescribed by law, no cause pending in the Supreme 
Court shall be dismissed, but any other error or defect shall be 
amended instanter.” Acts of 1851, 1852, p. 215. So far 
from this Act extending to a defect of this sort, tomy mind 
it expressly. excepts it from the operation of the amending 
power therein conferred. It declares that the original writ 
of error-shall be filed, in this, that it declares when the origi- 
nal writ of error shall.be filed, then, any other error or defect 
shall be amended instanter. This is manifestly equivalent to 
a declaration, that-if the defect is that the original writ of 
error has not been filed, that defect shall not be amendable. 
The Legislature meant to leave the filmg of a writ of error, 
a citation, and notice, and the bill of exceptions, and the ser- 
vice of the notice, intact. These things must be done, at all 
events, and if not done, there could not be any after relief 
by amendment. To what writ of error had the Legislature 
reference? To the writ of error of the Common Law? No, 
but to the writ of error_of this Court—the writ of error 
which our rules have adopted, for be it remembered that the 
writ of error of the Supreme Court of. Georgia is, in all its 
qualities and forms, the creature. of our rules. The Constitu- 
tion says, that cases shall be taken up by writ of error, and 
that is all that it does say. The law is profoundly silent as 
to a writ of error. We were therefore left to frame one by 
our rules, and in establishing it, we said that the seal should 
be attached to it. It is to this writ and none other that the 
Act of 1852 hasireference. If it has not, but refers to some 
other writ recognized-by other Courts, what Courts? Courts 
of Great Britain? Why not say so? Can it be inferred, 
voL. x1 21 











162 SUPREME COURT OF GEORGIA. 


Lowe vs. Morris and another. 


in the face of the fact, that this Court was in the use of a 
writ framed: by its own rules and carefully adapted to all the 
peculiarities of our organization and familiar to the profes- 
sion; that the Legislature intended. to say that if a writ, 
recognized by the Common Law or any. other law, was filed, 
then any other defect in the pleadings should. be amended? 
No, for such an inference would violate all the reason and all 
the probabilities of the case. They intended to say that if the 
writ which we haye framed: is filed, then any other error or 
defect shall be amended instanter.. This being conceded, and 
I see no escape from the concession, I say, that‘in this case 
the writ of this Court was not filed, and there was no. case in 
Court. The rule requiring the writ to be sealed with the seal 
of this Court, without such seal, no matter what else the paper 
contained, it was no writ. We made the seal vital to the 
writ ; it is an original preliminary element of its being; it is, 
by our own legislation, indispensable to its legal existence. If 
these things be so, there was-not only nothing to amend by, 
but nothing to amend, ~ The so-called amendment, by adding 
the seal, would not be an amendment, but the issuing of a 
writ of error, nune pro tunc, a kind of ex post facto process, 
@ mandate requiring the Court to certify and send up the 
proceedings in a cause, which -without a command, he had 
already voluntarily laid before us. What if a Judge of the 
Superior Court should decline to obey a writ of error not 
authenticated by the seal of this Court ? 

Would he be in contempt? Would it. not be a conclusive 
answer for him. to say, I have.not disobeyed the process of the 
Court, for the law of the Supreme Court requires its process 
to be authenticated by its seal, and no mandate so authenti- 
cated has been exhibited to me? “If it -be answered to all 
this, that there is no legal virtue in an impression of a few 
words or figures or symbols on wax, or wafer, or paper, called 
a seal, and attached to a writ of error, 1 reply, that such a 
suggestion might have been made with some propriety to the 
Court, when it was about to adopt the rule, which made so 
trifling an affair so eventful in its operation. I might, my- 
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self, listen to such suggestions now, upon an application to 
repeal the rule. It is sufficient for me to know that it is the 
law of the Court, and I do not perceive how I am to escape 
from the obligation, as an administrator of that law, to en- 
force it. Nor is the use of a seal so cree a relic of 
barbarism as, at first view, it might seem to be.(\ The admin- 
istration of the Common Law depends, in innumerable in- 
stances, upon forms, in themselves, it may be, unmeaning or 
even ridiculous; but consecrated by time and usage, they have 
become substance, and rights are as effectually guarded by 
them, as if, in’ themselves, they were ever so significant. ! 
Those forms are gs obnoxious to criticism. as the seal. So per- 
manently fixed is the seal in the laws and. jurisprudence of 
this country, that it cannot be removed without unsettling 
several of the most important titles of the science. It may 
be, if you please, an unsightly: excrescence, but apply to it the 


knife, andthe life of the patient is endangered. Even in ~| 


this age, whose vocation seems to be to reform everything 
from the religion of Heaven down through a descending series 
almost infinite, to a certiorari; the seal of my Lord Coke 
retains a place of commanding power in the law which gov- 
erns individuals and-empires. It governs titles to lands; it 
determines the gradation of debts in the settlement of insol- 
vent estates; it rules the application of the Statute of Limi- 
tations, and controls, to some extent, the action of corpora- 
tions, and it verifies judicial records. The (reat Seal, in 
England, gives.validity to grants and letters patent from the 
Crown, and its withdrawal or delivery creates or uncreates 
the Chancellor. When nations contract, upon equal terms, 
their seal solemnizes and verifies the consummation. We too 
have our Great Seal, subserving many purposes of State 
sovereignty and domestic administration, guarded with jeal- 
ous care, and delivered with ceremonial pomp to each elected 
Chief Magistrate in the presence of the representatives of 
the people. It is too late in the day to undertake to lessen 
the dignity or undervalue the uses of seals. The policy of 
applying a seal to a judicial writ is to give ceremony and 


> 




























is i 


OBR SE ips ite aa 
eS Ve eee er 





164 SUPREME. COURT OF GEORGIA. 


Lowe va, Morris and another. 








solemnity to its issue: to draw and-fix attention to it, and 
effectually to prevent fraudulent uses of it. Such policy com- 
mends itself to the reason and good sense of every man. 
Because it does so commend itself I.am disposed to retain our 
20th rule, and enforce it whilst it is retained. 

It is said that the omission of the seal in this case is a 
clericalerror. If it is, that does not affect the question. But 
non .constat that it is a clerical error. The record does not 
prove it to be one. . The 22d rule of this Court makes it the 
duty of the Clerk to keep on hand, for the ‘use of the Bar, 
blank writs of error and citations, according to .the form 
adopted by the Court, duly by him signed and sealed, and 
to furnish them to the Bar upon application. He does not 
file the writ—his duty is discharged when he furnishes it. duly 
signed. and sealed. The party or his attorney files it, and 
it is at his peril that a-valid writ is filed. Whether this iden- 
tical writ was furnished by. the Clerk or not, does not appear. 
Whether it was or not.is immaterial. A valid writ was at the 
command of the counsel, and it was his business to see to it 
that a valid writ was filed.’ He has not done so in this case. 
See 22d rule Supreme Court. 

The importance of this question reaches Sanat the case 
in which it originated. The importance and necessity of rules 
and their strict and uniform enforcement, to the proper digni- 
ty and efficiency of the Court, are involved in it. Better have 
no rules than to make them yield to times, occasions, expedi- 
ences, or what are called'\hardships. Better is it to enforce 
with steadiness, a bad law, than to permit a good one to fluctu- 
ate in our hands. It has been our uniform habit to compel a 
strict enforcement of all the rules of this Court. Differing 
from my colleagues, I think that the judgment on this motion 
is a departure from that habit. Having endeavored to sus- 
tain my dissent by reasons and authority, 1. will only add, 
endorsing it, what my learned brother Lampkin said on a 
former occasion on the subject of rules: ‘I-would only re- 
mark, in conclusion, that families, schools, corporations, 
Courts, countries, the world, the universe, are all governed 
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by rules, and either wanting these, ends in confusion and 
chaos.” Turner vs. Collins, 8 Geo. R. 255. > 


r 
——o 


No. 16.—Jacos Lows, administrator, plaintiff in error, vs. 
Ruopa Morris, and others, defendants in error. 


fr.] Where, by the express terms of a deed of marriage settlement, it was 
‘declaied, that the husband should have the use and benefit of the slaves 
mentioned therein, for and during his natural life, without account ; Held, 
that the husband took a life estate in the slaves. 


[2.] According tothe provisions cf the 12th section of the Act of 1764, a 
trustee in this State, is entitled to compensation for the time, and extra- 
ordinary trouble, and- pains, necessarily bestowed in the management of 
the trust estate. ; 


[3.] Where a married woman had the fee simple title to certain slaves, and 
her husband only a Jife estate therein, and her trustee, at her request, 
paid off the debts of her husband for the protection of the trust property : 
Held, on a bill filed by husband and wife, against the trustee of the wife, 
for an account of the trust property, it was competent for the trustee to 
shew, in discharge of his liability, the extent to, which he had paid the 
husband’s debts out of tlie trust funds; at the request of his cestué gui trust. 


In Equity, in Crawford Superior Court. Tried before 
Judge Powers. September Term, 1852. 
¢ ; 

This bill was filed by Morris and his wife, Rhoda Morris, 
formerly Rhoda Jenkins, against Allen Marshall. =~ 

The bill alleges, that in 1837, complainants ‘intermarried, 
previous to which’ they entered into a marriage settlement, by 
which certain negroes were settled upon complainat, Rhoda, 
and Matthew A. Marshall appointed trustee. The following 
is a copy of the marriage contract: . 
GrorGIA, CrAwForD County: ~ 

Articles of agreement of three parts made and entered 
into between Richard Morris, of the County of Jones, in Said 
State, of the first part, Rhoda Jenkins, of the County of 
Crawford, of the second part, and Matthew A. Marshall, of 
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the County of Jones, of the third part, witnesseth, that where 
as, the said Rhoda Jenkins is possessed, in her own right, of 
certain negro slaves, four in number, to wit, a woman, Henny, 
about thirty years of age, and her. three sons, Major, nine 
years old, Barnet, about seven years old, and John, about five 
years old; and, whereas, marriage is about to be had and 
solemnized between the said Richard and Rhoda ; and whereas, 
the said Richard Morris is likewise: possessed, in his own 
right, of certain negro slaves, twelve in number, to wit? 
George, a man, about twenty-two years old; Lewis, a boy, 
about nineteen years old ; Solomon, a boy, fifteen years old ; 
Jack, a boy, about eight years old; Columbus, a.boy, about 
five years old, and Henry, a -boy,: about three years ;- also, 
Patty, a woman, about twenty-two years old ;. Clary,.a girl, 
about twenty years; Betty, a girl, about fifteen years old; 
Susan, a girl, four years old, and the child of Patty and the 
child of Clary. Now, im order to secure the said named ne- 
groes to the use of the said Rhoda, so that those now owned 
by said Rhoda shall not, by reason of the said contemplated 
marriage, vest in and become the property of the said Rich- 
ard Morris; and also, that. the said described negroes, the 
property. of the said Richard Morris, may be vested in the 
said party of the third part for the use hereinafter created, 
the said party of the first part, as well'in consideration of 
the, said contemplated marriage as the sum of five dollars, to 
him in hand paid by the said party of the third part, the re- 
ceipt of which is hereby acknowledged, and the said party of 
the second part- for, and in considerotion of the.sum of five 
dollars, to her. in hand paid by the said party of the third 
part, the receipt of which is: hereby acknowledged, and the 
marriage about to be solemnized, to wit: It is covenanted and 
agreed, and the said parties of the first and second part do, 
in consideration of the premises, bargain -and sell unto the 
said party of the third part, the above described sixteen ne- 
groes in trust for the said party of the second part, and 
her heirs forever; to have~ and’ to: hold the said. sixteen ne 
groes in trust for her, the said party of the second part and 
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-her heirs forever ; and it is hereby covenanted and agreed, by 
and between the parties to these presents, that the said party 
of the first part, shall have the use and benefit of the sixteen 
slaves, without account, for and during his natural life. 

In testitnony whereof,. the said. parties.to these presents, 
have hereunto set their hands and affixed their seals this the 
22d day of December, eighteen hundred and.thirty-seven. 
RICHARD MORRIS; te. “]- 

her*-*. 
| RHODA > JENKINS, ft. s.] 
* fe mark 
MATTHEW. A. MARSHALL, [u. 8.} 
Signed, sealed and delivered im presence of 

Frnces H. Murpocx, 

Tuos. H. STEPHENS, J. I. C. 

Marshall subsequently removed from the State. Judgments 
were obtained against complainant, and fi. fas. were levied 
upon a portion of the property, and some of the negroes sold. 
Allen Marshall was appointed a trustee, upon application by 
complainant, to Judge Tracy, then Judge of the Flint Cir- 
cuit, who-accepted the trust, and undertook the management 
of the property. The bill charges that ANen Marshall sold 
some. of the negroes, and has — to account seed the ee 
chase money. 

The bill ;prayed that Allen Marshall ies be Seiad to 
comé to an account with doiaphatenntts; and, he be removed 
from the trusteeship. 

Allen Marshall answered the bill, in “Which he ntatod, that 
all the-property sold had been disposed ’ of ‘in payment of 
debts due-by complainants, and in taking care of ay pro- 
tecting said trust property. - 

He also claimed compensation for his. sani labor in 
discharging the various duties imposed upon him by his’ trustee- 
ship. The items of said ‘claim were s¢t out in the answer, 
- and consisted of a per centum on moneys received and paid 
out, counsel. fees, &c. &c., and debts paid by him for com- 
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plainants. After filing his-answer, Marshall died, and. Jacob 
Lowe was appointed his administrater. 

On the trial, it was proved that Mrs. Morris stated to the 
defendant that she wished :the.debts of: Richard Morris paid, 
in order to prevent the trust property from being harrassed. 

The defendant proposed to prove the value of his labor and 
trouble in attending. to and. protecting the trust . property. 
Counsel for’ complainant. objected, which, objection was sus- 
tained by the-Court, and counsel for defendant excepted. 

He also offered in-evidence, certain claims against Richard 
Morris, which he alleged he had: paid off. _ The Court rejected 
the testimony, and counsel for defendant excepted. 

The Jury found a verdict for complainants. 

Whereupon defendant moved for a new trial, upon the fol- 
lowing grounds— 

Ist. Because the decree of the J ury is contrar 'y to.evidence. 

2d. Because the decree is contrary to.law. _ 

3d. Because the Court refused-to permit defendant-to in- 
troduce in evidence, a note and certain fi. fas. ‘being debts 
against Richard Morris, alleged to have been taken-up by 
Allen. Marshall, ‘on the. ground, as held: by the Court, that 
there was. no sufficient evidence before it of authority from 
Rhoda. Morris to Allen Marshall, trustee, to pay said debts. 

4th. Because: the Court refused: to: permit the defendant 
to prove to the Jury the labor and trouble of Marshall, as 
the trustee, and the value of his services, as trustee, holding 
that he was not entitled to retain any amount for the same. 

5th. Because the Court refused to allow.the defendant to 
show that the ‘trust_property. in the. possession . of .complain- 
ants, had yielded an annual net profit,-and to allow the said 
Marshall the hire in his hands, with a sufficiency of the net 
profits, to reimburse -him for the amount. advanced for said 
Richard Morris’ debts. ' 

The Court overruled the motion for @ Dew "trial, and this 
decision is brought up for review. 


Hunter and §..'T. Bauay, for plaintiff in error. 














Lowe vs. Morris and_another. 





8. & R. P. Hatt, Por & Nisset, for defendants. 
By the Court.—Warner, J. delivering the opinion. 


[1.] The’ first question to be settled in this case is, what 
shall be the proper construction of the deed of marriage set- 
tlement entered into between Morris and his wife, prior to their 
marriage. The deed of settlement expressly declares, that Mor- 
ris shall have the use and benefit of the sixteen slaves mentioned 
in the deed, without account, for and during his natural life. 
By the provisions of this deed of marriage settlement, the 
fee simple title to the negroes was vested in Mrs. Morris, sub- 
ject to the life estate of her husband, Richard Morris, who 
was to have the use and benefit thereof, during his natural 
life, without account. The life estate of Richard Morris in 
this property was therefore liable for the payment of his 
debts. : 

This bill was filed by Morris and his wife, against the 
trustee of Mrs. Morris, calling upon him to account for the 
trust property which came into his hands as her trustee. 
The answer of the defendant is quite full, and denies the equi- 
table claims of the complainants; shews that the trust property 
was greatly embarrassed by the debts of Morris, and that 
some of it had been sold by his judgment creditors, in satis- 
faction of his debts; that suits had to be instituted for the 
recovery of the property, and much time, trouble, and money, 
was necessarily expended by the trustee in protecting the trust 
property, for the benefit of his cestut que trust. 

On the trial, the trustee offered to prove, by competent evi- 
dence, offered for that purpose, what his time and services 
were worth in the management and protection of the trust 
property, which evidence the Court rejected. 

[2.] That trustees have an inherent right to be reimbursed 
all expenses properly incurred, in the execution of the trust 
devolved upon them, is well settled. Hill on Trustees, 570-1. 
But that is not the precise question in this case: the precise 
question here is, whether a trustee is entitled to compensation 
VoL. xr 22 
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for his time and services, in the management of the trust pro- 
perty, over and above that allowed by the 11th section of the 
Statute of 1764. The general doctrine upon this subject, 
maintained in the Courts of .Great Britain, as shewn by Chan- 
cellor Kent, in Manning vs. Manning, (1 John Ch. Rep. 
527 ;) and in Green vs. Winter, (Ib. 26,) is, that the trustee 
is not entitled to compensation for his time, pains, and trouble, 
in the execution of his trust; though, in Green vs. Winter, 
it was held, that the trustee was entitled ‘to receive an allow- 
ance per diem for his time and expenses of travel. 

Mr. Justice Story, in a note to his Commentaries on Equity, 
refers to the case of Manning vs. Manning, and declares, 
that “he has not been able clearly to see, or so strongly to 
approve the policy of the rule” stated in that case ; for, says 
he, “‘No one can reasonably expect any trustee to devote his 
time or services, to a watchful care of the interests of others, 
when there is no remuneration for his services, and there must 
often be a positive loss to himself, in withdrawing-from his 
own concerns, some of his own valuable time.” 2 Story’s 
Com. on Equity, 512, note to $1268. The rule, as established 
in Great Britain, and which Chanzellor Kent considered au- 
thoritatively binding upon him, has been altered in this State, 
by the 12th section of the Act of 1764. Prince, 225. This 
Act contemplates compensation to be made‘to trustees for 
their extraordinary care, trouble, and pains, in the manage- 
ment of trust estates; therefore, the evidence offered, ought, 
in our judgment, to have been admitted. _ 

[8.] The defendant set up in his answer, that he had paid 
off sundry demands against Richard Morris, at the request 
of Mrs. Morris, his cestui que trust, which demands were spe- 
cially stated, and set forth in the answer. The defendant 
offered said demands in evidence to the Jury, for the purpose 
of shewing payment thereof by him, he having first proved 
by Samuel J. Ray, that Mrs. Morris told the defendant, she 
wanted him to pay off all the existing debts of Richard Mor- 
ris, (who had_a life estate in the property) on account of the 
trouble and vexation they gave to the trust property, which 
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evidence so offered, was rejected by the Court. Morris being 
one of the complainants, and having -a life estate in the pro- 
perty, which was subject.to the payment. of his debts, it was 
competent for the defendant, as against Morris, who was seek- 
ing to make him account for the hire of the negroes during 
his lifetime, to shew, that he had. paid off his debts to the 
amount. of such hire, or to whatever extent he had in fact 
paid off-the same.- The evidence was competent as against 
Mrs. Morris, for the reason, she requested the trustee to pay 
off the debts of Morris, in order to protect the trust property. 

We do not intend to say, that the testimony offered, is per 
se, evidence of payment by the trustee, without further proof 
of payment thereof by him; but we intend to hold, that the 
defendant had the right to introduce before the Jury, the evi- 
dence of Morris’ indebtedness, and then to prove payment 
thereof, if he could do so; and to the extent he proves such 
payment, will he be entitled to credit therefor. 

Although we do not find it necessary to express any opinion 
in regard to the verdict being contrary to law and the evi- 
dence,-yet, we think the weight of the evidence, as shewn 
by this record, was in favor of the defendant. 

Let the judgment of the Court below be reversed. 





No. 17.—Isaac M. Brown, guardian, &c. plaintiff in error, 
vs. JAMES ANDERSON, executor, and others, defendants in 
error. 


[1.] A willis proven in common form when the executor presents it before 
the Ordinary, and in the absence of, and without citing the parties inter- 
ested, produces witnesses to prove the same. It seems that it may be 
proven by the oath of the executor alone. Quere? 


L2] To prove a will in solemn form, it is necessary that all parties interest- 





ed in the estate of the decedent, be cited to “ witness proceedings ”"—that 
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the will be produced—that the witnesses be examined, and that all 
parties in interest have the ‘privilege of cross-examination. A probate 
in solemn form is conclusive, unless procured by fraud and collusion, and 
may be made at the instance of the executor orof the parties in interest, 

[8.] A willis proven before two Justices of the Inferior Court upon. the 

" written oaths of the subscribing witnesses. in vacation, without notice to 
parties in interest ; and at thenext regular term of the Court of Ordinary 
is, upon those affidavits, passed to record. Notice was given to the lega- 
tees of the application at the regular term of the Court to pass the will tu 
record, but the witnesses were not produced.and sworn. Held, that the 
will was not proven in solemn form. 








[4.] A party cannot enter an appeal in a cause pending in the Court of Or- 
dinary without the consent of his adversary, until a decision is made by 
that Court ; but au appeal eutered by consent before a decision, is yalid ; 
and such appeal in cases where there is a plea in bar, and an answer to the 
merits, carries up both issues. 


[5.] A judgment against the executor, sett’ ng aside a will on a rule to 
prove it in solemn form, the will having been previously proven in com- 
mon form and recorded, and the executor qualified, is binding upon the 
legatees, although not parties on the record, unless obtained by fraud and 
collusion on the part of the executor. 


[6.] If, pending that proceeding, the legatees, swho are infants, have a guar- 
dian ad litem appointed, who does not decline the trust, and is present in 
Court, although not made a party on the record, the judgment will be, on 
that account, binding upon them. 


In Equity, in Upson Superior Court. Tried before Judge 
Starke, November Term, 1852. 


Mrs. Macharine Bunkley executed her will on the 18th of 
January, 1850, leaving the larger portion of her property to 
George W. Bunkley during his life, and after his death, to his 
children, the complainants in the blll; and also making be- 
quests to the. defendants. inthe bill. The will contains a leg- 
acy to, James Anderson, who isin it nominated the executor. 
Mrs. Bunkley died, and the will was proven in common. form 
by the oaths of the subscribing witnesses, before Thomas J. 
Bethel and. Thomas. Beall, Justices. of the. Inferior Court of 
Upson County, in. vacation, on the bith March, 1850. 

A caveat was filed to the will during the May Term, 1850, 
of the Court of Ordinary of said County, by Samuel Barks- 
dale, a brother of Mrs. Bunkley. At the same term, of the 
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Court, George W. Bunkley was appointed guardian, ad litem, 
of his minor children, the complainants. James - Anderson, 
the executor, had previously notified the legatees under the 
will, of his intention to offer the same’for record at the said 
term of the Court. The caveat was overruled, and the will, 
upon the affidavits of the subscribing. witnesses. thereto, was 
admitted to record, and Anderson was qualified as executor. 
At the November Term, 1851, of said Court, Terrel Barksdale 
and Stephen Harvey, petitioned for a rule ni sé, calling upon the 
executor to show cause why he should -not. again prove the 
will, and caveating upon various. grounds, in substance, as 
follows : 

1st. The non-execution of the will by Mrs. Bunkley. 

2d. The unfair conduct of Anderson, the executor and 
draftsman of the will, in the pene of a legacy to him- 
self. 

3d. That the-will was never read to Mrs. Bunkley. 

4th. The joint improper influence of Anderson and George 
W. Bunkley, over the testatrix. 

5th. The testamentary incapacity of the senate, &e. all of 
which grounds were substantially embraced in the first caveat 
to the will, filed by Samuel Barksdale. 

The cause was continued, and on the 18th day of November, 
1850, the rule nz st was granted. 

At the January Term, 1851, of the said Court of Ordinary, 
Anderson, the executor, answered the rule ni 87, traversing the 
charges made in the caveat, and insisted that the will had been 
proven in solemn form, and that the judgment on the ave ca- 
veat was conclusive, &c. 

At the same term of the Court, and without a decision by 
the Court, it was agreed by the parties that the rule n¢ si and 
answer be carried to the appeal by consent, and that if the 
Superior Court should overrule the estoppel pleaded by An- 
derson, the executor, that the caveat contained in the rule nz 
st be considered on the appeal, a caveat to the will, and the 
caveators be allowed to make any amendment they deemed 
proper, and Anderson to traverse the caveat, and the same to 
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stand for trial in the Superior Court as though it had been de- 
cided in the said Court of Ordinary. 

On the 25th March, 1851, at Chambers, Judge Starke, up- 
on the representation of Obadiah C. Gibson, that the children 
of George W. Bunkley were largely interested. in the cause 
pending on the appeal, and that. George W. Bunkley, their 
guardian ad litem, was dead, but previous to his death had 
engaged him, the said Gibson, to protect the interest of said 
children, and that.Terrell. Barksdale and Stephen Harvey the 
testamentary guardians of said children, declined to act for 
them in that capacity, appointed Matthew H. Sandwich, Clerk 
of the Superior Court of Upson County, guardian ad litem, 
for said children. 

At October adjourned Term, 1851, Anderson, the executor, 
traversed the caveat. At the same term, Mary E. Barksdale, 
Terrel J. Barksdale, minor children of Horatio Barksdale, 
a brother of the testatrix, and others, were made parties to 
the cause pending on the appeal.. During the same term, all 
objections to the caveat being withdrawn, the rule n¢ st was 
made absolute, and the executor ordered to prove tse will in 
solemn form, and upon the issue “‘ devisavit vel non,” the Jury 
found against the will. At the May Term, 1852, of said 
Court, a new trial was granted; which judgment awarding the 
new trial was, by writ of error, carried to the Supreme Court, 
at Decatur, August’ Term, 1852, and by that tribunal re- 
versed. 

On the 15th July, 1852, the complainants, Martha A. Ma- 
ry E. Caroline M. and John B. Bunkley, (minor children of 
George W. Bunkley, deceased,) by their guardian, Isaac M. 
Brown, filed their bill against Anderson, the executor, and 
Stephen Harvey and Terrell. Barksdale, their testamentary 
guardians, setting forth the will of Mrs. Bunkley, the loan 
therein of a large portion of her property to George W. Bunk- 
ley during his life, andthe devise and bequest thereof in re- 
mainder, to complainants. The bill sets. forth the proceed- 
ings had in relation to said willin the Court of Ordinary, the re- 
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fusal of their testamentary guardians to act for mene 
ants, &c. 

The bill charges that the proceedings ~. on the last caveat 
were illegal and void. 

The bill prayed for a rie ret and a decree directing Bie- 
tribution, Xe. “ 

To this bill the defendants plehdda the proceedings had on 
the caveat to the will as an estoppel. 

The complainants demurred to the plea. -The-Court over- 
ruled the demurrer and sustained the plea, and this decision 
is brought up for review. 


CuappELL, Hatt & -‘RurTueRrorD, for plaintiff in error. 


L. B. Suiru and.B. H111, for. defendants in error. 
By the Court.—Nispet, J. delivering the opinion. 


‘We are to determine whether the Circuit Judge administer- 
ed the law when he overruled the demurrer to'the plea filed 
by the defendants in the Court below. Thedefendants pleaded 
in bar, a judgment of the Superior Court of Upson County, 
upon appeal by consent from the Court of Ordinary, setting 
aside the will of Mrs. Bunkley, upon an.issue of devisavit vel 
non. The case originated before the Ordinary upon a citation 
to the executor, on the part of Terrel Barksdale and Stephen 
Harvey, parties interested in the estate of Mrs. Bunkley, call- 
ing upon him to show cause why the will should not be pro- 
pounded for probate in solemn form.. At the same time, they 
filed a caveat to the will, upon various grounds: The executor 
answered upon the order of the Ordinary, the rule calling 
upon him to show cause why’ the will should not be proven in 
solemn form, traversing the caveat, and pleading in bar of the 
right of the applicants to have the will proven in solemn form, 
that it had already been proven in solemn form and passed to 
record. “The question made on this plea in bar went to the 
Superior Court upon appeal. The judgment:of the Superior 
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Court on that question, which was involved in the judgment 
setting aside the will, being, as stated, pleaded in bar of this bill, 
and the plea being demurred to, it is insisted that the demurrer 
ought to have been sustained, because: 
- Ast. The Ordinary had no jurisdiction of the cause, because 
the parties were estopped from having the will proven; on the 
ground that it had already been once proven in solemn form, 
and if the Ordinary had no jurisdiction, the Superior Court 
could acquire none by appeal, and therefore, its judgment was 
void. We are, therefore, first to inquire whether there was 
a previous probate of Mrs. Bunkley’s will, per testes. As to 
this point, how stand the facts? By authority of the Act of 
1810, the will was presented to two of the Justices of the 
Inferior Court, Messrs. Bethel and Beall, by the executor, An- 
derson, in vacation, and proven by -the written oaths of the 
subscribing witnesses. No notice to the parties in interest, 
whatever, was given. The Act of 1810, whilst: it allows pro- 
bate in vacation, requires the will to be passed to record at a 
regular term of the Court of Ordinary. Cobb’s N. D. 284. 
At the next term after the probate, to wit: at May Term, 
1850, the will was ordered to record upon the written testimo- 
ny of the witnesses, taken before Bethel and Beall, and the ex- 
eeutor qualified. Whether they were present or not does not 
appear ; it is certain, however, that they were not examined. 
Notice of his intention to apply at this term for the record of 
the will was given by the executor to the legatees. Was there, 
under these facts, a probate of this.-will in solemn form? 
We are very clear that there was not. 

[1.] A willis proven in common form when the executor 
presents it before the Judge, and in the absence of, and with- 
out citing the parties interested, produces witnesses to prove 
thesame. In some Courts the will may be proven in this form 
by the oath of the executor without more. Such probate, and 
it seems to me, with good reason, seems to be discouraged in 
the States of our Union, very generally. Jarman on Wills, 
215. 1 Williams’ Executors, 205. Swind. Pl. 6, §14, p. 2. 
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Godolph. pt. 1ch, 20, §4. 2 Black. Com. 508. 1 Greenleaf’s 
Hvid. §518. 

[2.] In England, . to prove a-will in . solemn form, it is ne- 
cessary that all such persons as have an interest in the estate 
of the deceased (as the widow and next of kin) should be cited to 
appear and witness the probation and approbation of the will; 
that it should be exhibited to the Court‘in their presence ; that the 
witnesses should be sworn and-examined secretly and several- 
ly, and: that the adverse party have tlie privilege of cross-ex- 
amination. There it seems that the examination is by commis~ 
sion, ordered by .the Court, and the depositions are taken 
down in-writing, which are afterwards published, and if the 
Judge finds the proof: sufficient, he pronounces a decree in 
favor of the will. 1 Willéams’ Exccutors, 208,209.  Swinb. 
Pl, 6, §14, p..3.. Godolph- ™ 1, c. 20, §4. Jarman on 
Wills, 217. 

Exactly the same Seitmalities are not required with us, but it it 
is necessary with us that all parties in interest be cited to-wit- 
ness proceedings ; that the will be produced in open Court; 
that the witnesses be there examined, and ‘that all parties in 
interest have the privilege of cross-examination. - The probate 
in form of law, may be at the instance of the:executor, or it 
may be at the jnstance of the,parties in interest. The probate 
of a will in solemn form is conclusive ; the exeeutor cannot be 
compelled to prove it again, and .although all the witnesses 
afterwards be dead, the will still retains its full force. Notso 
when proven in common form ; for in that case, the executor 
may be.compelled by any party interested, to prove it per 
testes.. The time within which this. must be done,, does not 
appear to be certainly fixed ; it is, however, by weight of author- 
ity, thirty years in England. -1 Williams’ Hzecutors, 209. 
Swinb. pt. 6, §14, p. 4. Godolph. pt. 1, ch. 20, §4. Newde 
vs. Weeks; 2 Phillim. 331, note. an 

[8.] According to the law then, salah the proof of this 
will as it was had in vacation, nor the proceedings before thé 
Court at May Term following, nor both together, amounted 
to a probate in solemn form. ‘The proof in vacation was not 
VoL. XIII 23 | 
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in solemn form, because nobody was cited there to witness the 
proceedings. The-absence of notice is conclusive as to that. 
The legatees were notified that the executor intended to apply 
at the May Term of the Court, for an order to admit the will 
to record; but it does not appear that the next of kin were 
notified ; whether all the next of kin; or any of them are leg- 
atees, we have no means of knowing. But farther, there was 
no proof-of the will in solemn form atthat term’ ofthe Court. 
It was admitted to record on the written oaths of the witnesses 
previously taken. They were not examined—it does: not even 
appear that they were present. Of course the parties notified 
had no opportunity to cross-examine them, and that fact is 
conclusive against the probate being in solemn form. Nor, 
taking the whole as the transaction of probate, (which, I think, 
is the correct. view of the matter,) was there a solemn proba- 
tion of the will, because at no time, had the parties the oppor- 
tunity of cross-examination.. In the first instance, they were 
not notified; and in the second, (if all: were notified, of which 
we are not at all certain,) the witnesses were not produced 
and sworn. So the Ordinary was not precluded by a previous 
probate in solemn form, from entertaining the application for 
a probate uporm which the appeal arose, and the Court did not 
err in overruling the demurrer to the pies; so far-as this ques- 
tion is concerned. 

[4.] The ground: support of ‘the demurrer upon which 
counsel relied with confidence, and upon -which they put forth 
much of their acknowledged strength, is:that the judgment of 
the Superior Cour't; setting aside the will, is void for the want 
of jurisdiction, because there was no decision of the Court of 
Ordinary upon whith an appeal could be taken, either by con- 
sent or otherwise. -This general objection to the judgment, 
they divided into two. Denying’first, that there was any ap- 
peal by which the Superior Court. could 'take jurisdiction, be- 
eause there was’ no decision in the case before the Ordinary ; 
they farther insisted, that if there was an appeal which gave 
to the Superior Court jurisdiction, it carried up only the ques- 
tion in bar whether the probate first had was in solemn form 
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or-not, (which I have already discussed,) and did not’ aatind 
to the question of devisavit vel non, and therefore as to that 
question the judgment was void for want of jurisdiction: “It is 
not-denied but that the parties agreed that thelast question 
should go up, but it is insisted. that it did not legally go to the 
Superior Court, because it was not a question which had been 
reached: before the Ordinary, at the time when the consent 
was-entered into to appeal; and which, had the eanse proceed- 
ed inithat. Court, might not have been reached at all. 

It becomes. important, to a fair view of these points, to as- 
certain the precise. status of the cause when the parties entered 
into the agreement to carry it to the appeal, and to present 
the agreement itself. Some’ six months after the: will was 
passed to record,-to-wit, at Nov. Term, 1850; of the: Court of 
Ordinary of Upson County, the petitioners applied for and ob- 
tained a rule nz sz. . calling. upon the: executor, Anderson, to 
show cause why the will should not be proven in solemn form, 
and setting forth divers grounds of caveat to it. At the Jan- 
uary’ Term following, Anderson, the executor, answered the 
rule, by setting up the previous probate as conclusive, and 
claiming that it could not be opened, because it was a probate 
in solemn form of law; and.also by traversing the grounds of 
caveat. . As the casethen:stood, and before any decision what- 
ever was had in it, the parties agreed that the rule ni stand 
answer, be carried to the appeal: by. consent, and that if the 
Supérior-Court should overrule the estoppel pleaded by Ander- 
son, the executor, that the caveat contained in the’ rule né sé. 
be considered on the appeal a caveat tothe will, and that the 
caveators be allowed to make any amendment they may deem 
proper, and Anderson to traverse the caveat; and the same to 
stand for trial in the Superior Court:as though it had been de- 
cided in the Court of Ordinary. Upon this appeal by consent 
entered at the time, it was the questions last stated originat- 
ed. The issues made by the pleadings, were as t consider 
them, two. bet 

1. Upon the ‘setting up of the previous probate, which was 
an issue of law, and in the nature of a plea in bar. 
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2. Upon the allegations in the caveat against the will, 
which was an issue of devisavit vel non. 

These issues were’ formed on the rule and caveat of the ith, 
tioners on the one hand, and the answer of the executor on 
the other. The pleadings in the Ordinary, are not technical ; 
in this case they presented with sufficient: distinctness, two 
questions for decision; the first. on the plea in «bar, and 
the second on the will itself. The former was preliminary, 
and if decided im favor of -the executor, would discharge the 
rule and the cause; but if decided against him, would leave 
the latter for a hearing and determination.. No decision 
upon either was made by the Ordinary. And it is first. claim- 
ed that for that reason the consent could-not so carry the 
cause to the Superior Court as.to-.give that Court jurisdiction. 
There are two constitutional provisions which relate to the ap- 
pellate jurisdiction of the Superior sree in cases arising in 
the Courts of Ordinary. 

There is a general grant of jurisdiction i in cases which may 
be pointed out by law, which arise in inferior judicatories, in 
the following words: “And the said Superior Courts shall 
have appellate jurisdiction in such other cases as may be point- 
éd out by law, in-cases arising in inferior judicatories.” 
Cobb’s N. D. 1121. Whenever, therefore, the’ Legislature 
authorizes an appeal in cases arising in inferior judicatories, 
the jurisdiction granted by the Constitution attaches. By the 
Act of 1805,‘appeals are authorized from the decisions of the 
Courts of Ordinary. Cobb's V. D. 283. The jurisdiction of 
the Superior Courts, upon appeals from the Court of Ordinary, 
is thus founded in a constitutional grant.. Not content with 
this general grant, the framers of the Constitution farther 
provided for appeals from the Courts of Ordinary, in these 
words: “The powers: of a Court of Ordinary or Register of 
Probates, shall be vested in the Inferior Courts of each Coun- 
ty, from whose decision there may be an appeal to the Supe- 
rior Court, under such restrictions and regulations as the Gen- 
eral Assembly may by law direct, Me.” Cobb's N. D. 1122. 
Here is a special grant of jurisdiction, with power in the Le- 
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gislature to regulate the ‘appeal and to impose such restrictions 
upon the exercise of the right of appeal, as they may direct. 
In 1805, the Legislature preseribed by law, the regulations 
and restrictions under-which the. right of appeal should be ex- 
ercised. That Act provides, that in case either party in the 
Courts: of Ordinary, shall be dissatisfied with any decision 
thereof, such party may, within four days after the adjourn- 
ment of the Court, be allowed to enter an’ appeal by paying all 
eosts which may have accrued, and giving security to the Clerk 
of the Court for such further’ costs as may: accrue by reason of 
such appeal. The Clerk is directed to transmit the appeal to. 
the Clerk of the Superior Court of the County, ten days be- 
fore the next Term. . Cobd’s NV. D. 283, Now it is not to. be 
questioned, but that a party is not entitled to an appeal from 
the. Ordinary as matter of right, until there is a decision-in 
that Court.. The jurisdiction over wills and intestacies, is ori- 





ginal and exclusive in the Courts of Ordinary, and cannot be 


exercised as an original jurisdiction by the Superior Court. 
No will, for example, can be brought primarily before the Su- 
perior Court for probate ; it can reach that Court only through 
the Ordinary. In. strictness. of Jaw, there can be no appeal 
until the Ordinary-has fulfilled its functions, and acted. upon 
the question. What I mean to say is, that neither party can, 
as against the rights of the other party, transfer a cause pend- 
ing in the Court of Ordinary, to the appeal, before a decision 
in that Court. Both the Constitution and the law make the 
decision itself the matter appealed from. If demanded, it 
ought not to be granted ; and if granted, the Superior Court 
would unquestionably disclaim jurisdiction and dismiss it. If 
this could be done, the Superior Court would usurp the original 
jurisdiction which the Constitution has confided to the Ordina- 
ry. Is an appeal by consent before. a decision had, violative 
of these propositions? We think not. - What is the construc- 
tion.of an agreement such as was entered into in this case, that 
the cause shall be transferred to the Superior Court, and that 
the issues joined shall be there tried ? 

It is equivalent to a confession of judgment. by the mov- 
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ant in favor.of his adversary. reserving the right. of appeal. 
He declines the contest, and -yields the points in issue. _ The 
other party, occupying the position of an appellee, on his part 
waives the . payment ; of costs,.and. bond .and. security. - In 
such a case, it is. not the duty of the Court to.proceed with 
the cause in. tnvitum, any more than it is in the case of-a 
confession. The Court consenting to -the agreement,. it. is 
entered upon the minutes, and has the effect of a judgment 
appealed from. . If so, the Court has exercised its jurisdiction, 
just as effectually. in contemplation of law, as-if the contesta- 
tion had proceeded and the judgment had been formally pro- 
nounced. The right to -confessa judgment cannot ‘be ques- 
tioned upon principle. It. yields the whole.that is claimed by 
the adverse party, and is as effectual for his rights as a ver- 
dict. And. it is recognized by the Judiciary Act of 1799. 
(Prince, 427.) We have determined that a party may con- 
fess a judgment even after the cause is submitted to a Jury. 
(5 Geo. R. 298). .We have. also determined, that.a party has 
the right to appeal from a confession, reserving the right of 
appeal. (1 Kelly, 278, 279.) . In Ross vs. Tedder, -we deter- 
mined, that in a cause pending in. the Superior Court, it. is 
competent for the parties to appeal by consent without pay- 
ing cost.or giving bond, and. without affidavit of inability to 
do so. . In that case, we held that the costs and bond required 
by law are for the benefit of the appellee, and that he may 
rightfully -waive them. (10 Geo. R. 426.) The decision in 
Ross vs. Tedder, was. limited to. cases brought in the Superior 
Court. We-entertained doubts then, whether, in cases origi- 
nating in other Courts, the Statute ought. not to be-strictly 
complied with, in order to give jurisdiction to the Superior 
Court on the appeal. After the argument of this cause, those 
doubts are removed: The giving bond and the payment of 
costs do not create the jurisdictioa—it is in the Superior 
Court by constitutional grant. These things are conditions 
imposed upon the appellant by law for the benefit of the other 
party, and are precedent to the exercise of the right... These 
conditions he may waive. Consent cannot confer jurisdiction, 
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but if a party is exempted. from a: jurisdiction given: by law, 
by reason of some personal privilege, that privilege he may 
waive, and doing ‘so, the judgment rendered will bind him. 
4 Geo. .R. 47. 4 Met ord's R. 80. 5 Geo. R. 497. 8 Geo. 
R. 83. 

Upon these views, we . are satisfied that an actual dibelilitn 
by the’Ordinary was not necessary to the validity of this ap- 
peal, and that Judge Starke was right when he declined to 
sustain the demurrer to the plea on that ground, 

Upon: the other point, to wit: that the issue on the caveat 
was not appealed on, because that issue had not been. reached 
when the consent was made, and might not have been reached 
at all; we cannot entertain a doubt. That’ issue was made 
by the caveat and the executor’s traverse of the caveat. It 
was part and parcel of the cause, and it was not the less so 
because the matter pleaded in bar preceded it,-and stood for 
adjudication as a preliminary question. It is true that if the 
parties. had not ‘appealed and the case had taken the regular 
course; the Court of Ordinary might -have determined the 
plea in bar in favor of the executor, and in that event no de- 
cision would have been made on the.caveat, and upon it the 
jurisdiction of the Superior Court could not have been in- 
voked. But we have no right -to assume that the decision of 
the Ordinary would have been in favor of the executor-on the 
former question. When the consent was made, both questions 
were on the record for consideration. The appeal carried up 
the: case as it. stood—the whole case—and presented .it for 
the consideration of the appellate Court, just. as it stood 
below. The determination of the issue on. the caveat, the 
issue Of devisavit vel. non, was as mucha contingency. before 
the Superior Court on the appeal, as. it was before the appeal 
before the Ordinary. By the judgment of the law, as well 
as by the express agreement of the parties, we think the 
whole case went ups 

[5.] The remaining point made in favor of the dewartind is, 
that conceding the judgment of the Superjor Court to be a 
valid judgment, yet it is as to the complainants in the bill res 
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inter alios acta, because they were not parties to it.- The bill 
is filed -by the principal legatees under the will, asserting its 
validity, and asking a decree-that the executor, Anderson, 
account and pay their legacies. - Their own-testamentary guar- 
dian (who, the bill charges, had declined to act as guardian) 
and some of the heirs at law,:the caveators included, are made 
parties defendants. If, indeed, they were not.parties-in the 
cause in which the judgment was entered, yet it seems to us 
that they are in privity with the executor, and judgments bind 
parties and privies.. When this suit was brought against the 
executor, calling upon him to prove-the will per testes, and at 
the same time cayeating it, he was the qualified executor, and 
the- will had been proven. - They recognize him as executor— 
they file their bill against him in that character—they claim 
under the will, and he is the legal. representative of the testa- 
tor. They were represented -in Court by him so far as the 
validity of’ the will is concerned; they had their day in Court, 
and were heard through him on the issue of devisavit vel non. 
It was competent, if they feared that the executor would not 
do them justice for them to have intervened. pending the ca- 
veat to protect their interest. Being infants does not vary 
the rule, for they. could have appeared by a guardian ad 
litem. They are precluded by the judgment against the exec- 
utor. unless they can show fraud and collusion on his part. 
1. Williams on Exeeutors, 212. Billiston vs. Clarke,.2 Cas. 
temp. Lee, 250. 

[6.] The record. discloses, that pending the suit on which 
the judgment was rendered, upon suggestion that their father 
was dead, and that their testamentary guardian had declined 
to act, Mr. Sandwich, the-Clerk of the Superior Court of 
Upson County, was appointed, by Judge Starke, their guar- 
dian ad litem. But, conceding that fact, the counsel say, 
that he was not madea party and took no part in the cause. 
There is‘no evidence that he declined the trust ;-as Clerk of 
the Court, he was necessarily present, and being present and 
witnessing the proceedings, with a right to-become a party, 
and without being.a party, with the right of cross-examining 
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witnesses, they are bound by the judgment, and to this point, 
see Newel and King vs. Weeks. 2 Phillim, 224. 1 Tingich 
Ecclesiastical Rep. 239. 

Let the judgment be affirmed. 





” 


No. 18.—-MattHew A. Marsuatt, plaintiff in error, vs. 
Ruopa Morris, defendant in error. 


[1.] If personal property levied on by the Sheriff is left with the defend- 
ant, or suffered to return into-his possession, and, there to remain undis- 
posed oi, is it a satisfaction in law of the judgment, at least to the value 
of the property. Quere? 


[2.] Where the ff. fa. is for more than three times the amount of the pro- 
perty levied-on, it need not wait for a sale of the guods seized, but may 
procged forthwith to re-levy for the residue. 


Claim, :in Crawford Superior Court. Tried before Judge 
Powers. September Term, 1852. 


A fi. fa. for $2,500 00 in favor of plaintiff against Richard 
Morris, was levied upon certain negroés, and a claim interpos- 
ed by Rhoda Morris. 

On the trial, the execution was offered in evidence, and it 
appeared from an-entry thereon, that on the 11th of Novem- 
ber, 1841, it was levied upon a negro. woman Patty, and her 
two children, of which levy no disposition had been made. 

Claimant objected to the introduction of the execution, on 
the ground that this levy had not been disposed of. — 

Whereupon counsel for plaintiff offered to prove the value of 
Patty and her two childrep when levied on, to show that it 
was not sufficient to satisfy the fi. fa. also that they had-been 
left, and had continued from 1841 in the possession of the 
claimant. 

VOL. XIII 24 
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The Court rejected the evidence, and refused to allow the 
éxecution to go in evidence, and ordered thé levy to be dis- 
missed, and this decision is brought up for review. 


Huwran and 8. T. Barey, for plaintiff in error. - 


S. and R. P. Hatt, Por & NIsset, for defendant in 
error. 


5 


By the Court.—Lumpx1n, J. delivering the opinion. 


This was a claim case; and the parties were Matthew A. 
Marshall, plaintiff in fi..fa. Richard Morris, defendant, and 
Rhoda Morris, claimant. The execution was levied on certain 
negroes as the property of Richard Morris, and tendered in 
evidence on the trial as the first piece of testimony on the part 
of the plaintiff. Its admissibility was objeeted to,on_ the 
ground that there was.a previous levy.in November, 1841, of 
the same fi. fa. on several negroes, which. had not been ac- 
counted for, and which by presumption of law, was a satisfac- 
tion of the process.. , 

To rebut this presumption, the plaintiff offered to prove and 
did prove that the property seized had never been sold, but 
was left in the possession of Morris, the defendant, and Rhoda 
his wife, the Steams, where it Bad: remained ever since, and 
then was. 

[1.] Does this satisfactorily account for the levy? At the 
hearing we thought not, and so expressed ourselves. We sup- 
posed it would be establishing a bad precedent, and oné which 
might and. probably would be, productive of much mischief, 
to hold that when the property of the defendant was levied 
on by the officer, that’ it was sufficiently accounted’ for, to 
show merely that’ it had not in fact been sold, although am- 
ple time had elapsed for that purpose, and no reason was as- 
signed why it was not; and especially when the goods were 
suffered to remain in the ‘possession of the debtor, as in the 
present case. And it still occurs to us, that sucha practice 
might be greatly abused to the prejudice of other creditors. 
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And this view,of the subject is certainly not unsupported 
by authority. -A levy undisposed of, is satisfaction, and the 
second execution cannot issue. MeGehee vs. Hanaly, (5 How. 
629.) Whilst the levy continues, the plaintiff’ s recourse against 
the defendant is at an end. Kershaw vs. Merchants’ Bank, 
7 Hen. 393. After a sufficient levy, the plaintiff cannot have 
a new levy, but must pursue the first levy -until it is disposed 
of. Pickens vs: Marlow, 2.8. ¢ M. 434. °A levy is satisfae- 
tion until shown to be disposed of. 4S. ¢ M. 134. By 
second levy, the first not being disposed of, the Sheriff is a 
trespasser, Hoyt. vs. Herdson, (12 Johns. Rep. 207.) Whilst 
the levy is undisposed of, the second suit is void. Arnold vs. 
Fuller, 1 Ham. 458. 

And whilst some of the authorities admit that when the 
property is restored to tle defendant, he cannot insist that the 
judgment was satisfied hy the levy, but he may insist on the 
levy whilst .it continues, as an entire satisfaetion, yet as to 
third parties, the levy is satisfaction. Duncan vs. Harris, 
17 Sug R. 436. Ex Parte Lawrence, 4 Cowen, 417. Hunt 
vs. Breading, 12 8. ¢ R. 37. Ford vs. Geauga County, T 
Ohio, 482.. Wood vs. Torrey, 6 Wend. 562. Jackson v8. 
Benediet, 13 Johns. 584. 

But this point.was elaborately mia upon the authorities, 
in Banks vs. Evans, 10. Smedes ¢ Marshall, 35. . And al- 
though the Court held that the facts proven in that case, did 
not amount to a valid levy, still they say if it did, it did not 
constitute a satisfaction of the execution, and adopt the fol- 
lowing rule upon the subject: ‘The seizure of personal pro- 
perty under a fi. fa. is constructively a discharge of the debt. 
But if the defendant were never deprived of his property by 
the Sheriff, or if he were, and got it back, either with or with- 
out the consent of the Sheriff, it would be monstrous to say 
the defendant had paid his debt. The levy on property is not 
actual payment, which the law always aims at. It is only con- 
structively so, to prevent wrong. It is deemed a payment in 
those cases where, if it were not, the defendant would: be 
twice deprived of his property on the same judgnient. In all 
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other instances, it is no payment,” citing Hx Parte King, 2 
Dev. 341. Clark vs. Withers, 1 Salk. 322.' Taylor vs. Ba- 
ker, 2 Mod. 214. - Binford vs. Alston, 4 Dev. 351. 48. ¢ 
M..135. See also to the point, that if-the property levied on is 
returned into the possession of the defendant, that it. is not 
a satisfaction in law of the judgment... Morran vs. cee ad- 
ministrator, 1 Marsh. 292. °4 Dallas, 358. 

And here, until further enlightened, I prefer to’ leave this 
point. ! 

{2.] But conceding thatthe levy unaccounted: for, was a 
presumption of payment, still the plaintiff showed that every 
dollar of his large demand, upwards of $2,500 in amount, and 

three times more*than the property would raise, was still 
due. He proposed further to prove the actual value of this 
property, and that, allowing that his creditor should be credited 
pro tanto, he insisted that he was at all events entitled to pro- 
ceed to make the balance. : 

‘We are clear that he had a right to do this. -If one hold- 
ing an execution for a large sum, levies on a piece of property 
of small value, surely he would not be ‘estopped from causing 
his fi. fa. to be relevied with a view to secure’the residue of 
his debt. And to this extent we annul the judgment of the 
Circuit Court. 

Judgment reversed. 





No. 19.—Lewis Davis, plaintiff i in error, vs. WM. L. Moopy 
' and wife, defendants. — 


[1.] Where a set of interrogatories had been excepted to, on the ground 
that the witness had not fully answered the cross questions put .to him 
therein, which exceptions were sustained by the Court: Held, that it was 

competent for the Court, in the exercise of its discretion, to allow the par- 
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ty who brought the interrogatories into Court to. withdraw them for the 
purpose of having them re-execute1l. 


[2:] As a matter of practice in sueb cases, the Court cught. to require that a 
certified copy of the interregatories and answers of the witness should be 
filed in the Clerk’s office, before the original is withdrawn. 


“In Equity, in Oratord Superior’ Court. Tried before 
Judge PowErs. September Ferm, 1852. | 


; The pec tes ng Wm. Moody and wife, took out interrog- 
atories for Baldwin M. Fluker. 

- Counsel for defendant, Davis, filed written exceptions. to the 
answers of the witness,,on the ground that the witness had 
not fully answered the cross-interrogatories ; whereupon, com- 
plainants.asked leave to withdraw the interrogatories for, the 
purpose of having the answers thereto re-taken. - : 

Counsel for defendant objected. - 
The Court -overruled the hoses: air ‘this: decision. is 
brought up for review, peoidls 


Huxrer and §. T: Bainsy, for plaintiff in error. 
S. & R. P. Hatt, Pou & Niser, for defendant. 
By the Court—Wanxer, J. delivering the opinion. 


[1.] ‘The error assigned in this case is, that the Court al- 
lowed the plaintiff ’s counsel to withdraw a set of interrogato- 
ries and commission, for the purpose of having the same re- 
executed; the interrogatories were excepted to, on the ground 
that the witness had not fully answered the cross-questions 
put to him therein, 

_ The discretion of. the Court below in allowing thei interroga- 
tories to be withdrawn for the purpose of having them re-exe- 
cuted, was properly exercised, and we shall not control it. 

[2.] As a matter of practice in such cases, a certified copy 
thereof ought always to be filed in the Clerk’s office before the 
original answers are withdrawn. 

Let the judgment of the Court below be affirmed. 
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No. 20. —NatHan Myrick, plaintiff in-error, vs. THE Stats 
or GroratIa, defendant. —~ 


[1 ] Seire facias is amendable at the trial term, soas to make it conform 
in the description to the bond upon whiely it issued, 


[2.] That amendment alone Will not authorize a continuance ‘by the defend- 
ant, nor can the defendant continue on the ground alone that hedesires to 
plead. 


Setre _facias; in Crawford ihontoned Court, Tried before 
woles Powers. ‘September Term, 1882. 


A scire aptend directed to the Sheriff of Pike Cosby was 
issued on the 3d day ofAugust; 1852, by James J. Ray, Clerk 
of the Superior Court of Crawford County, on a bond given by 
Nathan and Richard Myrick, for-the appearance of the form- 
er, charged with the offence of simple: lare: “ny, at the wesc 
Court of Crawford County. 

The defendants filed no plea, but at the trial, demurred to 
the scire facias for irregularity, and moved to quash the pro- 
ceedings, on the following grounds: 

ist. “That according to-the laws of this State, and. the 
practice in our Courts, the Clerk of the Superior Court of 
Crawford County had'no legal authority to issue the seire 
facias directed to the Sheriff of Pike County, when neither 
defendant resided in Crawford County, but each Yesiding in 
Pike. / 

2d. “It appearing by the proceedings in said cause that 
the scire facias first issued in Crawford County, was issued on 
the 15th of July, 1852, since the March Term of Crawford 
Court, 1852, directed to the Sheriff of: the County of Craw- 
ford, and was by said Sheriff returned non est inventus on the 
2d Augast, 1852, and between that time and the ‘sitting. of 
the Court on the second Monday in September, 1852, two 
other writs of scire facias were issued by the Clerk of the 
Superior Court of Crawford County, (‘the seovnd not. “reci- 
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ting-the. first; ‘and“the third not reciting the second seire ~ 
facias,) each of which were returned by the Sheriff of the 
County of Crawford, without any order forthat purpose by the 
Court, after which another scire facias was issued during*va- 
cation, and between‘the said Marchand September Terms of 
said Court, by the Clerk of the Superior Court of Crawford 
County, directed to the Sheriff of the County of: Pike, (where 
the defendant resided,) on which last mentioned scire facias 
the Sheriff of the County of Pike returned, ‘served as to 
Richard Myrick,”* and as to Nathaniel A; Myrick, “non est in- 
‘ventue,”. the last mentioned setre pot nog reciting that’ any 
former scire facias had issued. 

The Court overruled the — and epunnel for —— 
excepted. - 

The Solicitor General + then offered in pen ea the bali of 
Myrick. Counsel for defendant objécted:to. its-introduction, 
upon the ground: of variance between the bond described in 
the scire facias and that offered’ in evidence+the date of the 
former being in N ee anal that of the latter im Septem- 
ber, 1851. 

The Court overruled thie cjetion, and wend for defend- 
ant excepted. 

Counsel for defendant then moved to continue the case, to 
enable him to plead-and prove that Nathaniel A. Myrick had 
been arrested for the same offence in Pike County. 

The Court refused the motion and counsel for defendant ex- 
cepted, and upon these setexaksmneptins has assigned error. 


eee aud Hamwosn, for plainti in error. 
Sal. Gen. DaGarrmenntn, for’ defendant in error. 


| By'the Court Nis, J. delivering the Seg : 

As to the exceptions to the order siathoriding the. snail of 
alias scire facias, we need not consider them, for the reason 
that the cause was proceeding on an original scire facias is- 
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sued. according to-the provisions of the Act of 1851-’2..; The 
Court so considered, and so treated: it... According to that 
Act, the peipenting? was. regular. rae ~ 1851~2, - p. 

234-5.) te 

[1.] The seire Meals was ampindables so-as to coins to the 
bond. . There could be no surprise to the defendant by reason 
of that amendment... The bond. was: substantially set forth ; 
the amendment suggested no new ground of action. .The de- 
fendant didnot claim to-be surprised, On these: accounts he 
was not entitled to a continuance, because of the amendment. 

_ £2.). The defendant moved:to continue, that he might plead. 
Without expressing any opinion onthe plea, it-is clear that a 
party-cannot continue, that he may plead, without showing 
some special ‘reasons. ‘That a party. desires to plead, at the 
first Term when the: cause: was called: for:a hearing, without 
much is: not.a good.ground for-a continuance. <— . 

The exception that the ®lerk could not issue a sicre ‘facvas 
against a party out of the County: was eatety in eatiegtanenss 
See 10 Geo. Rep. 557. 

Let the judgment be affirmed, 


* 











No. 21. —GBORGE M. tisiosie and ientinas «iain ‘in certs, 
~ U8. ‘Seaee Bene, “aoteniient.. 


~ 


[1.} At Commen Law, whine a bill ié filed to ogi a hall trust upon a 
deed, andit does not appear upon ifs face, that the agreement sought to 
be enforced was verbal only, the defendant ean neither demur nor move 
to dismiss the bill on that accoont, but if he wishes to avail himself of the 
objection, hé’ must: bring it ‘before the Court; by the pleadings’ on ‘his 
part. -Aliter, in this State, where the cause of action is pervs to. be 
“plainly; fully and ‘distinetly setforth.”- 

(2.] Ifa partner. borrow money on his own aaa wi it ie not be 

come a partnership debt, slthough applied to partnership purposes. The 
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presumption in such cases, that it is a part of the capital stock con- 
tributed by the individual partner. 


[8.] All oral negotiations between parties to a written contract, which 
either preceded or accompanied the execution of the instrument, are to 
be regarded as-merged in, or extinguishéd by it ; and the writing is to be 
treated as the exclusive medium of ascertaining the agreement to which 
the contractors bound themselves. 


[4.] When there is a deed, it will admit of no parol stipulation as a part of 
it; and whether the oral term adds to, varies or deducts from the written 
contract, it is inadmissible to introduce it upon parol evidence, unless the 
foundation is first laid for it, by alleging fraud, accident or mistake. 


In Equity, in Bibb Superior Court. Decision on demurrer, 
by Judge Powrrs. November Term, 1852. 


Joseph Bond filed his bill against George M. Logan and 
others, alleging that in April, 1851, Logan having occasion to 
borrow money for the use of the firm of Logan & Atkinson, 
obtained from complainant his endorsement upon a note, of 
which the following is a copy: 


‘Macon, April, 1851. 
On or before the 20th day of January next, I promise to 
pay to the order of Joseph Bond, five thousand dollars, for 
value received, payable at either of the banks in Macon. 
Endorsed, GEORGE M. LOGAN. 
JOSEPH Bonn. 


The bill further states that in March, 1852, the firm of Lo- 
gan & Atkinson becoming embarrassed, proposed and actually 
did sell and convey to Asa Holt and others, their confidential 
creditors, their entire stock of goods, wares, and merchandise, 
and notes, books, accounts, &c. in full discharge of their in- 
debtedness to said confidential creditors, amounting in the ag- 
gregate to $45,737 62. That Logan refused to sign the bill 
of sale, until complainant was allowed by said creditors to par- 
ticipate, and that said parties thereupon agreed that complain- 
ant should come in, and his name was directed to be inserted 
in the bill of sale. But afterwards, upon the sugyestion of 
VoL. Xt 25 
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counsel for said creditors, that the insertion of complainant's 
name might render void the conveyance—he appearing as an 
individual creditor of Logan upon the face of the note of 
$5,000 00—it was concluded to leave the name of complainant 
out of the bill of sale, but with the express agreement, that 
complainant should be allowed to participate rateably in the 
proceeds arising from the goods, wares, merchandise, &c.. of 
the firm of Logan & Atkinson, and that without this agree- 
ment, Logan never would have signed the bill of sale. 

- The bill prayed that said confidential creditors be decreed 
to account for the proceeds of the assets transferred to them 
by Logan & Atkinson, and that each one contribute to com- 
plainant, so as to enable him to realize his pro rata share of 
Said assets. _ 

To this bill, a general demurrer was filed, with specifications, 
among which was the following: “ That the bill seeks to en- 
graft upon a written deed a parol agreement.” 

At the hearing, the Court overruled the demurrer, and 
ordered the defendants to answer, and this decision is brought 
up for review. 


8. T. Bamey, for plaintiff in error. 
Por, Nisset & Por, for defendant. 
By the Court.—LuMpkIn, J. delivering the opinion. 


The bill charges that Logan borrowed $5,000, and gave his 
individual note, which Bond endorsed; that the money bor- 
rowed went into the firm of Logan & Atkinson; that when 
that firm failed, they transferred. by deed, to Holt and other 
creditors of the firm their assets, but-that before Logan would 
consent-to that transfer, the creditors promised (as he requir- 
ed) to let’ Bond share in the proceeds of the assets of the 
firm; that Bend’sname was not put in the written transfer, 
Wisiune counsel advised that it would vitiate the transfer, his 
being an individual debt. That-since the transfer, the credi- 
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tors to whom it was made, have disposed of said assets, and 
refused to’ pay Bond or let him share in the proceeds, accord- 
ing to their verbal agreement. 

To this bill a demurrer is filed, and five objections are urged 
against the complainant’s equity. 

Ist. Because he seeks to make the firm assets liable for Lo- 
gan’s individual. debt. 

2d. To engraft upon a deed in writing, a verbal promise, 
essentially adding to the deed. 

3d. To violate the Statute of Frands by soaking Holt and 
others liable-to pay the debt of Logan upon a parol under- - 
taking. _ 

4th. To make Holt and others debtors to Bond, without 
Bond’s having first fully discharged Logan, by extinguishing at 
the time of. the alleged agreement Logan’s debt to him. 

5th. Because, if the complainant has any redress, it is at 
Law, by his own showing. He can sue Logan upon his note, 
which he has never surrendered up, and he can sue the firm 
for money paid to their use, and the creditors to whom the as- 
sets were transferred, for money had and received to.his' use. 

[1.] Before examining any of these questions, I will notice 
a technical point which has been made, growing out-of the 
pleadings. It is this. That as the bill does not allege that 
the agreement sought to be enforced, was by parol, it will be 
presumed to be in writing, until the contrary is made to ap- 
pear from the proof; and that consequently the objection to the 
contract cannot be raised upon demurrer, but must be taken 
advantage of, by plea. or answer. 

We admit that such is the rule. For myself, however, F 
much doubt its good sense. The plaintiff in any Court, as 
well in Equity as at Law, should make out a case of legal lia- 
bility. Suppose the bill or declaration charges the defendant 
with undertaking’ to pay the debt of a third person. All this 
maybe true, and yet no recovery can be had, if the agree- 
ment was verbal. To make the party liable upon such a prom- 
ise, it'must be in writing, and ought to be so stated. Other~ 
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wise there is not necessarily any issue of law between the 
plaintiff and defendant. 

Besides, this practice violates another well established rule, 
namely, that the pleadings are to be construed always most 
strongly against the plaintiff. If the agreement was in fact 
in writing, the probability is, that he could have so charged it, 
in stating his case. 

But whatever may be the established doctrine, our Statute 
requires that the cause of action should be plainly, fully and 
distinctly set forth. And if it be intended here to rely. upon 
a written contract, the defendant should be notified thereof. 
Indeed, if the writing be the gist or foundation of the suit, it 
should be specially declared on; for the defendant is entitled 
to oyer of the paper, that he may deny it on oath if it be not 
his act and deed. 

But the only legitimate construction that'can be put upon 
the statements in the bill, as to the agreement is, that it was 
by parol. It was no new contract executed cotemporaneous- 
ly with the original transfer of the assets, but simply a stip- 
ulation left out. of the writing, because it was apprehended 
that its insertion might invalidate the instrument. 

How stands this case, then, upon its merits ? 

[2.] It is apparent, that the main equity upon which this 
bill was supposed~to rest, was that the $5,000 borrowed of 
Bond by Logan, went to the use of the firm of Logan & Atkin- 
son. But this really constitutes no claim upon the partner- 
ship effects. For the principle is well settled, that if.a part- 
ner borrow a sum of money, on his own security only, it does 
not become a partnership debt, although applied to partner- 
ship purposes. Bevan. vs. Lewis, 1 Sim. 376. Loyd vs. 
Frestefield, 2 Car. g¢ Payne, 325. Smith vs. Crowen, 1 
Cromp. ¢ Jerv. 500. Jaques vs. Marynard, 6 Cowen, 497. 
The presumption in such case is, ‘that it is a part of the capi- 
tal fund contributed by the individual partner, and if he is 
allowed a credit for it, as a part of the stock in trade, he gets 
credit for it twice. The fact that a separate security was ta- 
' ken by Bond, shows that he viewed it as a separate, and not 
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a firm debt. . The bill does not charge even, that this $5,000 
went in as stock in trade, or that Boods were purchased with it 
for the concern... ~ é 

Seeing then, that-Bond is. not- entitled to ‘ctilion himself a 
creditor of the firm; it may well be doubted, whether a Court 
of Chancery would lend jts aid in assisting~him to enforce 
payment of his separate-debt, out of the joint assets. Sap- 
pose Bond had-taken the firm note, in discharge: of his sepa- 
rate-security, at the time the house of Logan & Atkinson 
failed, would it have been good against the partnership effects ? 
Most clearly not. Shiteff. vs» Wilks, 1. Hast, 48.- “ This 
is.an action,” said Lord Kenyon, ‘brought against three 
persons, Wilks, Bishop and Robson, ‘as acceptors of a bill of 
exchange. It appears that the acceptance was in fact made 
by Bishop alone, in the name of the firm, for-a debt contract- 
ed by two of them only, and ata time when the third .had no 
connection with the house. “The plaintiff ought not to have 
taken this joint security. The transaction is fraudulent upon 
the face of it.” Ani yet the ereditor. of- Logan comes into 
Chancery and asks its a in his: neat to enforce 
just such a transaction. 

{3.] But.as the.second objection to the bill, is decisive of its 
fate, we proceed at* once to its consideration. ‘And ‘that is, 
that it-proposes to engraft. upon a deed, a “parol stipulation, 
and thereby add an entire new term to the written. contract. 

It would-be uncandid not to admit that respectable authori- 
ties may be found to support the eomplainant’s case. © 2 Atkins’ 
Ch. Rep. 98,: 256. 3 Jb. 888. 4 Bro. Oh. Rep. 578: 6 
Ves. 825,-note.. 1 Eg. €as. Abr. 20. 1 Murphey’s L. § E. 
141. 1 Wash. Rep. 14. In the North Carolina case, (Gay 
vs. Hurt) the Supreme. Court say, “that whether parol evi- 
dence will be admitted to set up-a trust; where a deed is abso- 
lute upon its face, depends: upon the particular circumstances 
of each ease, in which it is attempted.” : 

[4.] We are satisfied, however, that the weight of opinion, 
as well as the policy of the law, is the other way, and that the 
effort to obtain a specific performance of this parol agreement 
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should not be allowed. -If this stipulation can be superadded, 
anything may be, and there would cease to be any faith repos- 
ed in written contracts. The uniform decisions of this Court 
have been, that all-oral negotiations between<parties to.a writ- 
ten contract, which. either preceded or accompanied - the exe- 
cution of the-instrument, are to. be.regarded as merged in it, 
and that the writing is to be treated as the exclusive medium 
of ascertaining-the agreement: to which the contractors bound 
themselves: 4 Phil. Ev. Hill's. notes, 1467,. 1468. Miller 
and others vs. Collins and others, 5 Geo Rep. 341. . Wynn 
Shannon & Co. vs. Con, 5 Geo. Rep. 373. , : 

This-last case was.very similar to the present. The defend- 
ant was indebted to the plaintiffs some fifteen hundred dollars. 
The father, to relieve the-son, -sold to the creditor. three ne- 
groes at. $1,000, and executed a bill-of sale, purporting to be 
payment in full for the property. Suit was instituted for~ the 
balance of the debt due by the son.- And the defence set up 
and proven was, that in addition to the purchase money paid 
the father, it was agreed: that the residue of. the son's.debt left 
unsatisfied, was.to be discharged in professional services, to 
be rendered by him to the plaintiffs, as aa attorney at -law. 
And the. father, who was the principal witness on the trial, 
swore, and no one doubted. his veracity, that “im considera- 
tion of this promise; he let the.negroes.go at $200 less than 
he otherwise would have taken. for them.’’ 

~This Court rejected. the defence and the-parol sel wddne- 
ed to support it, saying, “itis not pretended that the bill of 
sale, by. omissions.or insertions, does not speak the real inten- 
tion of the parties; that by fraud, accident or mistake, it-was 
drawn differently from what it was-designed to be ; it is not 
alleged that there is any ambiguity, either patent or latent, re- 
quiring explanation; there is nothing equivocal.in the terms of 
the instrument, to. make it necessary to resort to the-circum- 
stances under which it was:made, to: ascertain its. ‘meaning. 
It,is-neither more nor less than a naked attempt to“ add to” 
@ written instrument, by parol evidence, a stipulation which it 
is insisted, was. entered into at the time, bat which the parties 
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did not see fit. to have incorporated, We are satisfied that 
this cannot be done without infringing one of the soundest 
and most. wholesome rules which Courts of Justice have de- 
vised for the security of private property.” 

And in support of this proposition a great mass of authori- 
ty is cited, and which goes to establish mot only the general 
principle, that all previous negotiations vesting in parol, but 
that those also which were -had at the time, are merged in, and 
extinguished ‘by the writing, and that admitting that the in- 
strument doesnot contain the whole contraet, still show con- 
clusively that oral proof is inadmissible to. supply the deficien- 
ey, unless it was occasioned by some. fraud’practised. on the 
vendor, or by some mistake or surprise in reducing the agree- 
ment to writing. 

But perhaps the leading case of Irnham ve. Child, (a Bro. 
@. OC. 92,) is still more directly applicable to this point. It 
is-cited with approbation by this Court, and commented: on at 

length, bothin Miller and others vs. Collins and others, (5 Geo. 

Rep. 841,).and-in Robson vs. Harwell and wife, (6 Geo. Rep. 
589,):and has, I believe, always been received as sound law. 

There the plaintiff had sold an annuity to raise money, with 
an express agreement that he might redeem ; but’ apprehend- 
ing that if his right to redeem were put in writing; it might 
be held to be usurious, it was agreed to let that-rest in parol. 
The defendant refused to suffer the plaintiff to redeem, and 
to compel a specific performance of this verbal stipulation, the 
bill was filed and ‘dismissed. 

The Chancellor says; ‘here a large annuity is sold for 
rather a smiall price, not the natural sum. The agreement, 
they say, was that it should be redeemable, but this does not 
meet my present idea. - To sell an annuity and make it re- 
deemable, is not wry, because it is nota loan. It is ‘a ques- 
tion whether to suppress this as leading to usury, will admit 
the party to come into a Court of Equity. There is no case 
of the kind, of a mistake like-this, where the doubt was wheth- 
er the clause would ‘be evidence of usury. It was agreed by 
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both parties, not to introduce the elenteys but it was to stand on 
parol evidence.” 

“Such a bill can be sustained only on an_ allegation of 
fraud, mistake or surprise. ‘But that the plaintiff's .bill ex- 
pressly negatives, by showing that it was intentionally left out 
of .the deed, supposing its insertion would prove usury, while 
it did not.” 

“Tf so, they thought fit thatthe cameos should not ‘e 
inserted in the instrument. If the insertion would make it 
usurious, no plaintiff. could come here and state that as-the 
reason of its not being inserted.”’ 

Analogous to this is the cas dies of Potmore: vs. Morris, 
(2 Bro. C. €.219;) likewise referred to favorably by this Court, 
in Miller and others vs. Collins and others, (5 Geo, Rep. 341,) 
where the Chancellor says: ‘“‘ Before the Statute of Frauds, 
parol evidence could not be admitted. to contradict, ‘written 
agreements, except in very particular cases indeed. If fraud 
was imputed, it might be done, but it is-dangerous to depart 
from the deed. ‘It might be the intention that the annuity 
should be redeemable. . But I ean: only get at ‘it, by. demol- 
ishing one‘ of the foremost.rules of law. hanebore I rejeet 
the evidence.” 

Now, in all these cases, to which I hans nohiecned, a full and 
valuable consideration passed from the plaintiff'to the defend- 
ant, in the agreement sought to be enforced, according to the 
verbal understanding. Such however,is not the fact, as it re-, 
spects the case made by this bill. Logan & Atkinson being 
embarrassed, agree: with certain confidential creditors, (Holt 
and others) naméd in the deed, of whom Bond ‘is not. one, to 
transfer to said creditors. in Full satigfaction.of their. debts, 
certain assets of the firm, and it-is also agreed by these par- 
ties (not with Bond) that he, a creditor of Logan, should come 
into that contract. To exclude him, is not to put him in any 
worse condition than he occupied before. What Joss_will he 
sustain? what right: has he relinquished? None. He does 
not even allege that he had ‘been induced -by reason of. this 
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undertaking, to give up Logan’s note and. cancel the debt, as 
against him. 

Testing this case, then, either by the Statute of Frauds or 
the Common Law, we deem it best’ to adhere rigidly to the 
rule, that where there is a deed in writing, it will admit of no. 
contract that is not part of the deed, and that whether it adds 
to, varies or deducts from the contract, it is impossible to in- 
troduce it on parol proof, unless the foundation is first laid by 
alleging fraud, accident or mistake. 

Judgment reversed, 





No. 22.—Loean & ArxiInson, plaintiffs in error, vs. THE 
MEcHANIO’s, BANK, - (Raden. 


‘ 


ih) Wher a plaintiff institutes different suits upon separate and distinct 
notes or demands, which are all due, against the same defendant, and 
which may be joined in the same action, and such defendant or his coun- 
sel, will make it satisfactorily appear to the Court, that the defence to all 
the notes or demands; is the same, or that there is no. defence thereto: then, 
the plaintiff may be compelled to consolidate them into one action, for 
the purpose of avoiding unnecessary costs to the defendant; but where 
nothing was shewn to the Court in regard tothe defence of the several 
notes sued on in different actions, the motion to consolidate was refused. 


Motion, in Bibb Superior Court. Heard ‘and decided by 
Judge Powrrs. - November Term, 1852. 


The Mechanics’ Bank commenced four actions of assumpsit 
against Logan.& Atkinson on four several bills of exchange, 
drawn at different times, on Messrs. Hardeman & Hamilton, 
and. by them endorsed and transferred-to the plaintiff. 

At the Judgment Term, counsel for defendants moved the 
Court to consolidate the said actions, on the ground that the 
debts all belonged to the same plaintiff, and were all due 
when the first action was commenced. 

VOL. xt 26 
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The Court overruled the motion, and this decision is brougnt 
up for review: 








8. T. Barry, for plaintiff in error. 
| GRESHAM, for defendants in error. 


By the Court.—W anne, J. delivering the opinion. 

[1.] This was a motion to consolidate the several suits into 
one, which were brought by the plaintiff against the same de- 
fendants, on the ground that the several demands sued on 
belonged to the same plaintiff, and were all due when the first 
action was conimenced. The Court refused the motion, on the 
ground that it did not appear that the cause of action in each 
declaration was the same, of the same date, and. for the same 
consideration. 

The Coinmon Law rule of practice in Great Britain, where 
special pleading is allowed, undoubtedly is, that.when the 
same plea may be pleaded, and the same. judgment given on 
all the counts; or when the counts are of the same nature, 
and the same judgment may be‘given on them all, though: the 
pleas may be different, the several actions will be. consolidated 
into one. 1 Chitty’s Pleading, 196-7, - In this State, spe- 
cial pleading is not allowed in Common Law cases. Prince, 
442. In England, a special issue might be formed on each 
count in the declaration, and a special verdict found thereon. 
Under our practice, each case is carried to the Jury and tried 
upon the petition, process, and answer, and a general verdict 
found upon ‘all the counts contained in the declaration. 
So that, if the different causes of action might. be joined 
under the English rule, and the defendant should have sepa- 
rate and distinct grounds of defence, . to each cause of action 
so joined in the same declaration, it would embarrass him very 
much in making that defence, under our practice. _ For ex- 
ample, the plaintiff holds four promissory notes made by the 
defendant for different amounts, and at. different times, but 
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all due at the same time; he institutes suit thereon in one 
declaration ; in other words, he consolidates them in one ac- 
tion, and the defence to one is, that it was given for @ negro 
which was unsound; The defence to another is, that it was 
given fora tract of land, from the possession of which, the 
defendant has been evicted. .The defence to the third is, that 
it was given to compound a felony; and to the fourth, that it 
was given for a gaming consideration, - Now, if the plaintiff 
is compelled to consolidate all the notes into one action, he will 
always do so, and the defendant will necessarily be compelled 
to prepare his evidence, and go to trial upon the several issues 
made by his several defences. But, suppose there is no de- 
ferice to two of the notes sued on, is the plaintiff to be de- 
layed until the final verdict upon the notes litigated? The 
rule in such cases best adapted to our circumstances and sys- 
tem of practice is, that when the plaintiff institutes different 
suits upon separate and distinct notes or demands, which are 
all due, and may be joined in the same action against the 
same defendant, and such defendant or his counsel, will make 
it satisfactorily appear to the Court, that the defence to all 
the notes, or demands, is the same, or that there ~is no de- 
fence to them, then the plaintiff may be compelled to. consoli- 

date them into one action, for the purpose of avoiding unne- 

cessary costs to the. defendant. -No such-facts in regard to 

the defence, being made to appear to. the Court, below in this 

case, the motion to consolidate was properly overruled. See 

Thompson vs. Shepherd, 9 John. Rep. 262. 

Let the judgment of the Court below be affirmed. 
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No. 23.—Jamzes M. Hicutower- et al. plaintiffs in error, vs. 
J. M. HieénroweEr. 


[1.] A writ of error will be dismissed if a copy is not served and entry made 
thereof, within the time required by the 21st rule of this Court. Cobb and 
Lumpkin's General Digested Index, 580. 

[2.] And the party failing to endorse the entry of service e before the writ of 
error is transmitted to this Court by the Clerk below, will not be permit- 
ted to come here, and on motion, supply: the defect, by resorting to _ 
nal and aliwnde proof. 


[8.] The Act.of 1851-’2, (Pamphdet ‘Acts, ps. 214, 2160) iga legislative adop- 
tion of the 21st rule of this Court, as law, as well as of the eonstruction 
put upon it in the case of Turner vs. Collins, 8 Geo. R. 252. 


“Caveat, in Upson Superior Court. Tried before Judge 
Starke. November Adjourned Term, 1852. 
Motion to dismiss writ of error. — 


In this. case, counsel for defendants joined issue With a pro- 
testation, ‘and moved to dismiss the writ + OF error on the follow- 
ing grounds : 

Ist. Because the writ of ertor in sail cause was not served 
on the defenndants in error or their counsel, within ten days 
from the signing and tertifying the bill of exceptions in said 
cause. 

2d. Because no entry of the service of a copy of the writ of 
error was made on the original writ of error, by the counsel 
for plaintiffs in error, or Sheriff officially. 


Gipson, Pos, NESBIT & Pon, A. H. CHappst, for the -mo- 
tion. 


Haut & Cary, B. HIL1, contra. 


By the Court.—LumMpxin, J. delivering the opinion. 
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[1. ] This case comes fully under the decision of this Court in 
Turner vs. Collins, 8 Geo. R. 252.. We there held that a 
writ of error will be dismissed, if a copy is not.served and an 
entry made thereof, within the time. Foquited by the 21st rule 
of this Court. 

[2.] And-that the party failing to endorse the entry of ser- 
vice before the writ of error is filed and transmitted to’ this 
Court by the Clerk below, will not’be permitted to come here 
on motion, and the . - production of. original preet aliunde the 
record, supply the omission. 

We felt. that we had no discretion to relieve the party from 
his own.-Jaches in that.case.. And we shall adhere to the pre- 
cedent then established. 

. [8.]. It is worthy. of remark .too, that the Legislature at. its 
see session, with the provisions of the 21st rule, and our inter- 
pretation of it before them, passed an Act declaring, | “ that 
when the original writ of error, original citation and notice, 
and the original bill of exceptions, shall be filed and served 
within the time.prescribed by law, no cause pending in the 
Supreme Court. shall be dismissed; but any other error or 
defect shall be amended instanter- Acts of the General As- 
sembly of 1851-2, p. 214; 215. 

Here is-not only a legislative sanction of the writ of error 
and citation, established by this Court, in its rules, but a 
legislative declaration, that if these, together. with the notice 
and bill of exceptions created by the Act of 1845, are filed and 
served, that all other defects may be instantly amended, and 
the.cause proceed. But these must all be. served and filed 
within the time prescribed by law, that is, the Statute of the 
State, organizing this Court and its rules; thus evincing as to 
these particulars, a determination neither to make or allow any 
relaxation. 

The case must be dismissed. 
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No. 04. —Puitr A. CLayton, trustee, Xe. plaintiff. in orn, 
vs. ASA a defendant. 


[1] Generally, the answer of a\ defendant. in Banity cannot be read ‘to 
charge his co-defendants. 

[2 ] The answer of one may be read however, onaleed the ether: } in cases 
where they are proven to occupy the relation of partners, or where the 

- defendant against whom itis admitted, is in privity’ with his co-defendant. 


In Equity, in Houston Superior Court. Tried before Judge 
Irwin, presiding for Judge Powers. November Term, 1852. 


Philip A. Clayton, as trustee of Aurelia E. Rives, wife of 
John T. Rives, in 1849; commenced an action of trover, in 
Houston Superior Court, against Asa E. Thompson, for the 
recovery of certain slaves. 

Pending said-action, Clayton; as trustee, and Mrs., Rives, 

filed their bill in Equity, against Thompson and Rives, alleg- 
ing that in 1837, Rives executed a conveyance in trust, to 
Clayton, by which he settled certain slaves upon his wife, Mrs. 
Amelia Rives, for and during her life, and at her death upon 
her issue ; that subsequent to the execution of said trust deed, 
by permission of Clayton, the negroes went into possession of 
Rives and his wife; that in 1842, Rives and Asa E. Thomp- 
son, entéred into a partnership to carry on ‘the business of 
farming, by which Rives was to place the said negroes on the 
plantation of Thompson, but the terms of which partnership 
were unknown to complainants; that after the. formation of 
said partnership, Rives having oceasion for money, received 
from Thompson from time to: time, certain’ sums of money, 
the amount of which is unknown to.complainants ; that. the 
said = negroes were transferred to Thompson in payment of 
said advances of money made by Thompson, it being agreed 
at the time of such transfer, that upon the payment of the 
moneys advanced to nee by Thompson, the negroes should 
be returned. ; 
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The bill prayed that an account might be taken between Rives 
and Thompson, relative to the partnership, complainants offering 
to pay any. balance that may-be found against Rives in favor 
of Thompson, and that, the negroes be returned to complain- 
ants, and that if any balance should be found, upon account, 
against Thompson, in favor of Rives, that i- same be paid 
over to complainants. . 

The defendants, Thompson and Rives answered the bill. 

By consent of the parties, both cases were submitted and 
tried at.the same time, by the Jury. | 

In their assignment. of error, counsel for plaintiffs im error 
specified several grounds, all of which, but one, (the rejection 
of Rives’ answer,) were stricken out, because the same were 
not specified in the bill of exceptions; and this ruling of. the 
Court below, excluding-from the Jury the answer of Rives, is 
the only question reviewed by this Court. 








Stusss & Hr, for plaintiff in error. 
S. & R. P. Hatt, for defendant in error. ~ ° 
By the Court.—Niszxt, J. delivering the opinion. 


‘[1.] The only question for decision in this case, is whether 
the answer of one of the defendants, Rives, under the circum- 
stances, ought to have been admitted in evidence against the 
other. It is-very well settled, that as a general rule, the an- 
swer of one of two or more defendants in Equity, cannot be 
read to charge the other.. 

[2.] To the rule however, there are exceptions. The ex- 
ceptions go mainly upon the ground of admissions. Where the 
admissions of one defendant are admissible against his co-de- 
fendant, there also his answer is admissible—as the admis- 
sions of one partner, after the partnership has been establish- 
ed, or the admissions of one defendant in_ privity. with the 
other. This case comes within both these exceptions.. The 
bill goes for the settlement of a partnership in farming, alleg- 
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ed to have been entered into by the’ lolendicion; out of which 
grew the indebtedness of one of the.defendants, Rives, to the 
other defendant, Thompson; and-for the securing of which 
ae the negroes were delivered by Rives:‘to Thomp- | 
son.- To relieve the negroes thus hypothecated, the. complain- 
Pan sah claims-them as trustee for Mrs. Rives, proposes to pay: 
any balance due to Thompson, if upen a-settlement of the: 
‘partnership, any should be found due, and asks a decree in‘ his 
favor for. the balance, if any, which ‘might: be found coming to 
Rives; upon a settlement of the partnership. It then asks. a 
decree that Thompson’s title to them, whatever that: may: be, 
~ be:set aside,.and the negroes be délivered up-to bim. ‘ 

A settlement of this-partnership:is. therefore “a preliminary 
} object, which the bill proposes te. accomplish. It was proven 
by other testimony to have existed, and that being:true, the 
answer of Rives, a partner was admissible, touching all matters 
relating toit. It appears too, that Thompson claims title to 
them through Rives ; they are in privity, and.on that account 
Rives’ answer was admissible. 1 Greenleaf’s Evid. §178. 
Peak’s Evid. 55. .Doug. 652. .1.Taunt, 104. -¥ Gall. 635. 
6 Cranch, 8, 24. 

Let the judgment: be reversed. 











No. 25. Tomas q. Wrong, plaintiff im Mack vs. Isaac 
_ Wuxsurp, defendant in: error.- 


[1.} Parol pridehents iondmissible, to adda sini te a written contract; con- 
cerning which, it is silent.* 
Assumpsit, in Bibb. Superior Court. Tried before Judge 
Powrrs. At Nov. Term, 1852. | 





* See above, Logai, ct al-vs. Bond. 
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The action was founded on a note, given and made by 
Wyche to Winship, for $75; expressed’ to be for the rent of 
Winship’s Ware house in Macon. 

Plea :—Total and partial failure. 

1st. That at and-before the signing the note, it was agreed 
that Winship was to repair the ware house and premises, with- 
out which it was not tenantable, and that by reason of failure 
to repair, defendant sustained a total failure. 

2d. Partial failure, for same reasons—adding that cotton 
was stolen, &. 

Plaintiff moved to strike out the said pleas, as seeking to 
add to,and change a written contract by parol, (defendant 
below admitting that he had only oral evidence to support his 
plea.) The Court sustained the motion; and defendant ex- 
cepted ; and on this ground solely, brings his bill of excep- 
tions. 


Stusss & H111, for plaintiff in error. 
RUTHERFORD, for defendant. . 
. By the Court.—Lumpxin, J. delivering the opinion. 


Lord Hardwicke is reported to have said, that parol evidence 
might be given, of collateral matters, about which the written 
contract was silent—as that the landlord.agreed to make re- 
pair, or the tenant to pay the rent clear of taxes. Norris’ 
Peake, 191. And this extra-judicial opinion seems to have 
been approved by Mr. Justice Blackstone, in Preston vs. 
Merceau, executor. 2 W. Blackstone's Rep. 1249. 

[1.] But it has been expressly and repeatedly decided that 
parol evidence is inadmissible to prove even these collatteral 
matters concerning which the writing is silent. Earl of Rut- 
lands’ Case, 5 Rep. 26, a. first resolution. Brown vs. Le- 
lum, Ca. Tem. Talbot, 240. Partwiche vs. Poulet, 2 Atkin, 
383. Pym vs. Blackburn, 3 Ves. jr. 36. Meers vs. Ansell, 
3 Wils. 275. Boydell vs. Drummond, 11 East. 142, 158. 

VoL. xi 27 
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Hope vs. Atkins, 1 Price, 143. Greaves vs. Ashton, 3 Camp. 
426. Rich vs. Jackson,.4 Bro. Ch.- Cas. 5143 and.see Mr. 
Eden's note, Ib. 6 Ves. jr. 884, ni (e) S.-C. » Parkhurst +s. 
Van Courtland, 1 John. Ch.; Rep. 278, 8. 0.3 on Appeal 
14 Johns. Rep. 15. - Gilpins vs. Consequa; 1 Peters, 85, 87. 
O’ Hara vs. Hall, 4 Dall. 340. Wolf vs. Carethers, 3. Serg. & 
Rawle; 240... Wallace. vs. Baker, 1 Binn.. 610;- Marshall 
vs. Sholt, Add. 361. -Bruce-vs. Barber, 3:-Conn. Rep. _9. 
MeCoy vs. Moss Wenling, 5 Porter, 85... 

All these authorities and innumerable others, which are 
scattered: broadcast throughout the books, show-that.a term 
agreed upon by parol cannot he added to.a written contract. 

No principle of. law has been more frequently the subject 
of consideration than this, before this Court ; and- foreseeing 
and duly appreciating~the mischief that. would ensue. if-it 
were abrogated or frittered away, we have, from the com- 
mencement. of our organization, labored hard and deg 
ly to preserve it inviolate. 

The Court: below did not err in striking out the defendant’ s 
plea, and its judgment is therefore affirmed. 











No. 26. —SaMuEn GRISWOLD, plaintiff i in error, ‘ve. JON 
Scort, defemiant in error. 


[1.] Parol evidence cannot be received to clarge or add to, a written- con- 
tract. 

[2] When: a plaintiff's ay, to recover on a Gontract ; depends on a cotdition 
precedent, to be performed by him, he must’ allege, ‘and prove the per- 
~ formance of such condition precedent, or allege a sufficient nar’ excuse 
for its non-performance.. 

[2.] But wheré, by the terms of the contrast, the interest, and title to.the 

“property conveyed, vests immediately and absolutely in the vendee, and 

the contract is to be rescinded or defeated by a condition subsequent, or by 

some ex post facto matter to be done by the vendee, such condition subse- 
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_ quent, or ex post facto matter, need uot be alleged and proved by the 
vendee, to enable him to recover the price of the property so conveyed, 
for the reason, that it is a Snatter of Gentace,, to be taken ady antage of by 
the defendant: ‘ ; : am 


{4.] Where; by the terms of the é¢ontract between the parties, the vendor 
sold-and delivered a cotton gin to the vendee, who promised to pay the 
vendor eighty doilars therefor, “if on trial it performs well, for value re- 
ceived, by the 25th December; 1850;” Held, that the yendee was, prima 

_facie liable to pay the eighty dollars to the vendor for the gin; but it was 
competeat for him to plead and prove, that within a reasonable time after 
-receiving the machine he gave-it‘a fair trial; that it did not perform well; 
that.within a like reasonable time he gave tothe vendor notice of: such 
facts, and offered to rescind the contract on that account, by returning 
the machine; this being established, the plaintiff will not be entitled to 
recover anything; otherwise, the plaintiff will ‘be entitled to recover the 
'. full amouat due under the contract. 


- Statutory - aabive, in Bibb Superior Court.’ ‘ Tried before 
Judge Powrrs, at November Term; 1852. 


‘The action was founded ‘on the original of this paper, ‘viz : 


$80.00... . me CxINTON, GA. January, 1849. 
Received- of Samuel Griswold, one forty saw gin, with 
Reed’s Patent. Boxes,.and if on trial, it performs well, I pro- 
mise to pay said Griswold, or bearer, eighty dollars, for value 
received, by the 25th day of December, 1850. 
JOHN SCOTT, {u. s.] 


Defendant pleaded the general issue, and_ special plea that 
“the ‘gin was warranted te gin 1000-lbs. gin cotton per day, 
or two bags of 450 to 500 Ibs. and if. it did not-come up, to 
the warranty, defendant. might return it or deliver it at de- 
fendant’s own farm, to plaintiff’s-agent,” and alleged that, the 
gin did fail, and: that he delivered it-to plaintiff ’s agent. 

On the trial on appeal, before going to the Jury, plaintiff 
moved to strike out the special plea. 

1st. Because it sought to enlarge and change a written 
contract by oral testimony, (the defendant admitting that he 
had only oral testimony.) . ; 


J 
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2d. It sets up partial failure to a sealed contract. 

The Court sustained the plea excepted -to, and intimated 
that  plaintiff-must prove performance as a condition prece- 
dent, plaintiff having read some estameny: on that point,. pn 
the contract closed: “ 

Defendant offered to read H. A: Scott’s answers, which 
plaintiff objected. to, and especially to these parts, via: ‘The 
gin “was to be a water-box gin”—“was to pick 900 or 
1000 Ibs. or two bags a day’’—“was to run light enough for 
two mules to do, the work.” 

That “he saw the gin after delivery. aid: before \ use, and it 
was not such as the contract described.” ‘That. ‘it was ‘the 
agenit’s business that if the gin did not suity the plaintiff was 
to take it back and send another.’ 

“The Court let: in all- the answers; and plaintiff ee 

“and assigns error. 

Ist. The spécial plea ought to have been stricken. 

24- In intimating his opinion as tothe nature of” the con- 
tract, and in charging, as he did, that the contract of de- 
fendant was a conditional one,-and plaintiff must prove as a 
condition precédent the good performance’ of the gin, and 
refusing plaintiff's request to charge-the oomtiary 

8d. In admitting H. A. Scott’s answers. 

4th. In charging, as he did, that the contract was indivisi- 
ble. 

5th. In eaartc as he did, that if defendant, having given 
the gin a fair trial, did give plaintiff notice of its failure-at 
any time before the contract fell due, they must find for de- 
fendant. -The Jury found a verdiet for the pant for twen- 
ty dollars. 

‘And’ Upots thsee exceptions error was assigned. 








Roruntyons, for plaintiff, in error. - 
Stusss & Hz, for defendant’ in error.. 


By the Court.—WarneEr, J. delivering ‘the opinion. 
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_ [1.] The Court below erred in not. striking out so much of 
the defendant's plea as alleged, “that, the plaintiff warranted 
the machine to gin one thousand pounds:of cotton per day, 
or at: least two bales per day, weighing from 450 to 500 lbs; 
and that if it-did not come up to the warranty, that defendant 
might return it, or-deliver it at defendant’s farm, to plaintiff's 
agent. ' z ae : 

The allegations.in’ the plea added to and enlarged the con- 
tract made by the .parties, as shewn by the instrument sued 
on, which is the best evidence what the.centract was, and can- 
not be altered, or changed, by parol evidence. 

So much of the testimony of H. A. Scott, therefore, as 
went to sustain these particular allegations in the defendant's 
plea, and to add to and enlarge the written contract was, for 
the same reason, improperly admitted in evidence to the Jury. 

The written contract between the parties isin the following 
words: “Clinton, Ga. January, 1849. Received of Samuel 
Griswold, one forty saw. gin, with Reed’s patent boxes, and if, 
on trial, it. performs well, I promise to. pay said Griswold, or 
bearer, eighty dollars, for value received, by the 25th day of 
December, 1850... (Signed) JOHN SCOTT. [1.s.]” - 

The construction which we give to this:contract between 
the parties is, that Scott was to take the cotton gin which Gris- 
wold sold and delivered to. him, and give ita fair trial within a 
reasonable time, and, if the same did not perform well on such 
trial, then within a reasonable time thereafter it was his duty 
to have given Griswold notice of such fact, and tendered the 
gin back to him, and offered to rescind the contract. In con- 
sideration that the plaintiff had sold and delivered the gin to the 
defendant to make this trial, the defendant promised: to pay 
him eighty dollars, which created a prima facie liability on 
the defendant which might be defeated by the subsequent act 
of trial of the gin by him, and its non-performance. . - 

The plaintiff could not have compelled the defendant to 
make a trial of the gin. That was a duty which devolved on 
him by a fair construction of the contract, and to give the 
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plaintifé notiee of. its. non-performance within. a reasonable 
-[2.], When:the plaintiff's : right to recover. depends. upon. 
condition precedent to be performed by-him, there is.no doubt 
he, must aver and prove such condition-pr eccdent, ar. ae & 
sufficient legal-exeuse for non-performance. ~ aS 

[3.] But where by the terms of: the contract, the interest aa 
title to the property conveyed, vests immediately and. absolutely 
in. the vendee,.and the contract is tobe rescinded or-defeated 
by-a condition subsequent; or by some-ea post facto matter.to 
be done by the vendee, such condition subsequent, or ex. post 
facto-matter need not be. alleged and proved :-by the vendor 
to enable him: to. recover-the price of the property..so convey= 
ed, for the reason that is a matter of defence to be taken ad- 
vantage of by the-defendant. | 7idd’s Practice, 2d American 
edition, 382. 1 .Chitty’s Pleading; marginal. page 810..- Na- 
than vs. Kast India Company; 1 Ferm Rep. 688. vs 

[4.] The title to the cotton gin vested in-the defendant; on 
the delivery thereof. by the- plaintiff, under their contract; 
the plaintff acquiring the,right to be paid the-purchase money 
therefor, which vight, was liable-to be defeated by-. the subse- 
quent action.of the-defendant, to. wit, the trial of. the gin; its 
non-performence, and tendering the same back to. the plaintiff 
within a reasonable’time, with -notice, that it-did not perform 
well. ~The time at which'the money jis to'be paid, will-not:al- 
ways constitute the true criterion as to what shall or-shall not 
be considered ‘a.reasonable:time for making a fair trial.of the 
machine, and. to givé’ notice of the rescision of, the contract, 
What isa reasonable time ‘must«depend on the surrounding 
cireunistances-applicable te each particular case. Did the-de- 
fendant’ have unginned: cottonin: January, 1849, so that--he 
could have given the gin ‘a fair trial ?or could ie reasonably 
have done-so.in the fallof 18502 .- 9 ©. 

The evidence in this record:is, that: ‘“the Jeilete ginned 
about fifty bales of cotton with the gin, a .part of. two crops, 
for he was nearly. done ginning the crop on hand, when: the 
gin was delivered in January, 1849.’’ ‘The money, under the 
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contract, --was. due: 25th December, 1850. According to the 
facts.apparent on the face of this record, our judgmentis, that 
the: instrument: offered in evidence created a prima facie lia- 
bility.en-.the defendant to. pay. for: the -gin acknowledged to 
have-been received by. him from the plaintiffs; ;, that it was. com- 

petent for.the. defendant to plead.and—prove, that within a 
reasonable time-after receiving the machine he gaye-it.a fair 
trial; that it did-not perform well; that within alike reasona- 
ble.time he gave to the plaintiff notice of such facts, and offered 
to rescind. the.contract on that account, by returning: the ma- 
chine. This being established, the plaintiff will not be entitled 
to recover anything :_ otherwise, ‘the plaintiff will be entitled to 
recover the full-amount due ander. the contract. 

Let the judgment of the Court below be reversed. 











No. 27.—Samvet Brake, plaintiff in error, vs. FreEMaN & 
RoseEnrts, defendants in error. 


[1.] A party cannot prove his claim in Magistrates’ Courts: by: his own oath, 
in any sum over thirty dollars. 


This: was a eatiovasi fronr Bibb Superior lt Heard 
by Judge Powzrs, at November Term, 1852. 


Blake was sued: on this bill, or sedacsvid 


“Macon, ‘Desenihes 26, 1849. 
Disease pay Roberts & Freeman thirty seven dollars and 
fifty cents, and oblige yours respectfully, _ 
' SAMUEL R.. BLAKE. 
To Z. T. Conner, Macon,” 
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On the-trial the Justice of the Peace Giowed one of. plain- 
tiffs (among other things now waived,) to. swear as to Ais hav- 
ing presented the draft, ‘and what defendant. ‘said, - baring 
first sworn that he had no other way to make-out his case. ° 

~The certiorari was sustained; on the ground that bythe pro- 
ceedings sent up, it appeared that the draft was: presented for 
aceeptance, and defendant had no notice of the refusal-and no 
excuses in law shown: ped the Court overrated oe 
tions taken. ~ ? 

- Ist. Thatia plaintiff -was" ‘allowed nie eaghbaies hare 
been allowed to one to his: =e or vie ehpnectren was not on 
an “account:’”: we Ake, 

2d. That it’ was” for: an amount stisiethis sum of thity 
dollars, and that the Act of: 51-2, raising the Justices’ juris. 
diction, in Macon, to $50, did’ not change the:rnle-of- evi- 
dence, as to amounts above $30 ; ‘that being the limit of de- 
mands to which plaintiffs can: swear to in any case: hee 

And on these pesepeonn, yar in poner assigns €rror. 








Rovuenronn; for pint in error. see Cee aati D 
Fy %: VA. 3 ws 


Brvess & Hm, for defendant in error. 
By the Court. a Dineaet, Je “delivering the opinion. 


[1.] We nian that in no case ‘where the amount, sued 
for is over thirty dollars, or where the set-off is over thirty 
dollars, can either party prove his account by his own oath. 
Because the Act of 1842 so says, in so many words. The 8d 
section of that Act is in these words: “When the claim of 
the defendant is an open account, the Jastices niay allow such 
open account to be proven in open Court. Provided, that 
neither of: the. parties shall be allowed ‘to prove their accounts 
by their own oath in any sum over thirty dollars.” (Cobb's WV. 
D. 658,) The action here’ was for. the sum of thirty-seven 
dollars and fifty. cents.. So far, then, there ean be no room 
for two opinions. But, says the counsel for the defendant in 
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Magistrates’ Courts, in the City of Macon, to fi 
repeals the 3d section of the Act of 1842. This 
do in terms. 


the Act of ’42 then, is repealed eat all, it is by i 
There is nothing in the Act of ’51-.2 


ealbsy 


lars,” and a general repealing clause. 
that the jurisdiction is raised to fifty dollars. Wed 
upon. 
enlarges a jurisdiction. 
Acts are separate, diverse and alien. 

is as strong in the one case as the other. 
aw because there is a good reason for it. 


a party to prove a demand other than an account. 
Let the judgment be reversed. 





error, vs. SAMUEL R. BLAKE, defendant in e 


and if the party overlook it and take subsequent steps in 
cannot afterwards revert back and object to it. 


VOL. x11 28 








error, the Act of 1851-2, which raises the jurisdiction of 


fty dollars, 
it does not 


It says not a single word about the Act of ’42, 
or about parties proving their claims by their own oath. If 


mplication. 


but the provision “that 
the Magistrates of the City of Macon shall have jurisdiction 
in all civil cases where the principal does not exceed fifty dol- 
(Acts of ’51-2, p. 489.) 
The implication must arise, therefore, if at ali, fromthe fact 


c not think 


that there is the least ground for the implication to stand 
The one Act limits a rule of evidence, whilst the other 
The subject matters of the two 
All that can be said 
about it is, that the reason for allowing the oath of the party 
Not necessarily so, 
but let it be so, and we say that we have no power to make a 


As we deny the competency of the party altogether, it is 
not necessary to determine the other point as to the right of 


No. 28.—NatHANIEL H. Bratt, executor, &c. plaintiff in 


rror. 


[1.] Application to set aside irregularities in judicial proceedings should be 
made as early as possible, or as it is commonly said, in the first instance ; 


the cause, he 
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[2.] But if the defect totally invalidates the proceedings, the defendant 
may at any time apply to set them aside, even though he be in execution. 


[3] A distinction between a mere irregularity and a complete defect in the 
proceedings is this: the former may be waived by the adverse party, but 
not the latter. 

[4.] The Act of 1840, (Cods’s Dig. 363,) authorizing the defendant to waive 
process, contemplates : an actual and not an implied waiver, by appearance 
and pleading. 

[5.] Service may be inferred from appearance and pleading, but it cannot 
render process operative, which is so utterly vitiated with or without ap- 

' pearance, with or without the consent of the defendant, as to be declared 
by the Act of 1799 “null-and void.” 

[6.] An order of the Court to establish a copy declaration only, does uot 
extend to the process and service. 


[.] Defects in judicial proceedings which vacate the judgment, cannot be 
cured so as to relate ‘back and render valid an execution issuing thereon, 
before the omission is supplied. 


Motion to vacate judgment, in Bibb Superior Court. Tried 
by Judge Irwin. November Term, 1852. 


Assumpsit was pending by Beall, as executor, vs. Blake, in 
Bibb. The declaration having been lost at July Term, 1850, 
a copy was established, and at the same term judgment was 
confessed by Biake’s attorney and entered up by plaintiff. 
The established declaration had no process attached, or 
waiver thereof, nor any entry of service by the Sheriff, or 
waiver thereof. 

At July Term, 1851, an ex parte order was taken, reciting 
the above want of process, &c. and then directed the Clerk 
to annex process and to enter Sheriff’s return of service thereon 

-nune protune, but which has never been done. 

During the progress of the assumpsit, Blake had filed a 
bill enjoining said action. At the said July Term, 1850, said 
injunction was dissolved, (immediately preceding the confes- 
sion at Common. Law.) 

In May, 1852, a ca. sa. was sued out on the judgment in 
assuimpsit, and he was arrested, and filed his ¢dlegality on 
grounds set out therein, but the illegality, at November Term, 
1852, was abandoned, (under a decision published that spring 
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or summer) and at said November Term, Blake made a mo- 
tion to set aside the judgment and ca. sa. This motion, by 
consent, was heard before Judge Jrwin, who ruled that the 
judgment was null and void, and that the judgment and ca. 
sa. be set aside and the defendant be discharged from arrest. 

Beall’s attorney offered, on the hearing of the motion, to 
show by parol, that in point of fact the lost declaration had 
process on it, and the entry of service by the Sheriff. 

Beall excepted to the last ruling of the Court; and that 
the Court erred in ruling the service not good, and in ruling 
that said Blake had not waived service. That the Court erred 
in all and every ruling, and in setting aside said judgment. . 

And on these exceptions error was assigned. 


Wuirtte & Harpeman, for plaintiff. 
RvutTHERFORD & Hunter, for defendant. 
By the Court.—Lumpxtn, J. delivering the opinion. 


The record in this case is voluminous; still the facts neces- 
sary to the decision of the points made in the bill of excep- 
tions are few. . 

Nathaniel H. Beall, as executor of Rebecca Bostwick de- 
ceased, caused Samuel R. Blake to be arrested on a ca. 8a. 
purporting to have issued upon a judgment in Bibb Superior 
Court. 

The defendant moved to vacate this judgment, upon the 
ground that it appeared from the record in the case, that no 
process had been attached to the declaration by the Clerk, 
and that there was no evidence thereon that the writ had ever 
been served by the Sheriff, or that service had been acknowl 
edged by the defendant. 

It seems that while the Common Law action was pending, 
Blake, the defendant, filed a bill enjoining the proceeding ; 
that a verdict and decree were rendered against him on the 
bill, and that afterwards, to wit, in July, 1850, when Beall 
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moved in the Common Law suit, the declaration was Jost, and 
thereupon, upon the application of the plaintiff, Beall, the 
Court, passed the following order : 

“Tt appearing to the Court that the original declaration in 
the case has been lost, and that the within is, in substance, a 
true copy, it is ordered that the same be established in lieu of 
the ‘original, and received and used as such, and that the 
cause do proceed.” 

The copy thus established is contained-in the transcript of 
the record sent up to this Court. It contains neither process 
nor_service. 

Upon. this copy a confession of judgment was entered by 
the Messrs. Hines, attorneys for Blake, for the plaintiff's ‘de- 
mand, together with cost of the suit. 

At July Term, 1851, twelve months after the foregoing or- 
der. was taken, and after judgment had been entered up against 
the defendant, another ex parte order was taken, which is in 
these words 

“Tt appearing to the Court, that in cotablishing a copy 
writ in the ease of Nathaniel H. Beall, executor, &c. against 
Samuel R. Blake, it was omitted to enter a copy of -the ser- 
vice by the Sheriff and also the process, it is now ordered that 
the Clerk of this Court dé make said entries on said copy 
writ, nune pro tune.” 

After bearing ergument, the Circuit Judge decided that the 
judgment on whic this ca. sa. issued was ‘null and:void, on 
the ground that it did not appear from the record or papers of 
file, that there ever was a process attached to the original 
declaration, or that the same had been waived by the defend- 
ant. Neither did it appear that process had yet been attach- 
ed to the established copy, or waived, or that either the origin- 
al or copy was ever served upon the defendant, or waived by 
him; and that the several orders’ taken to perfect the plead- 
ings and record in said cause do not purport to give, nor do 
they give authority to any one to attach process to the origin- 
al declaration or to the copy established in lieu thereof. 

To this judgment, as well asto the refusal of the Court to 
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permit the party-at the time of the hearing to -go into: origi- 
nal proof, that process was in fact attached to the original de- 
claration, and that the defendant was duly served by: the Sher- 
iff, Beall, by. his-attorneys, excepted. ; 

The Act of 1799, after prescribing the manner.in which 
process shall be sued out, and returned, declares, that all pro- 
cess issued and returned” in any other manner, shall be null 
and void. Prince, 420, 42%. - 

[1.] Now, it is contended that this, objection” comes too late, - 
and that all irregularities’ are cured by appearance and plead- 
ing. 

. Wedonot question this position. : It is ae law. 2 Cranch, 
498, 7 Johns. Rep. 209. 3 Hen. ¢ Munf. 309. But sim- 
ple irregularities are not complained of in this case, but a 
defect, which vitiates- the proceedings én toto. And the dis- 
tinction in numerous .cases by this avd all other Courts is, 
that objections or applications to set aside. proceedings for ¢r- 
regularities should be’ made the first opportunity the party 
has to- bring his complaint before.the Court, and before the 
party committing the error has taken-any: further step in the 
cause. 2. Taunton, | 248... Hoans vs. Rogers, 1 Kelly, 463. 

[2.] But if the defect totally.. invalidates the proceedings, 
the defendant may at any time apply .to set them aside, even 
though the defendant be in execution. Sellon’s Practice, 
Amer, ed.-101. 5 Durnf. ¢ East, 254. 3 Hast, 155. 4 
Barn. § Ald. 288. 1 Boss. §-Pul..383. 2 Boss g¢ Pul. 
110, 589. 1 Zaunton,-59. 5 Taunton, 664. 2 Price, 9. 
1 Chitty’s Rep. 400.. :2-Chitty’s Rep. 287, 239. 

[8.] Another distinction deserving ‘of notice, and establish- 
ed by the-works on pleading and practice, as_well.as the ad- 
judicated cases, between a mere irregularity ‘and a. complete 
defect in the proceedings is,-that the former may be waived by 
the adverse party, but not the latter. 

We are clear, therefore, that the defect in this case was not 
eured either by the admissions of the defendant in“ his bill in 
Chancery that suit was pending against him at. Law, or the 
confession of counsel. for-him in said suit. 
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[4.] Nor is the plaintiff aided, in our judgement, by the Act 
of 1840, which declares; “that whenever a defendent to a 
suit in-Law or Equity in- this State, acknowledges service and 
waives process; it shall not be necessary for ‘the Clerk to at- 
tach a process.”” Cobb's New Digest, 363. The waiver con- 
templated by this Statute, is one obviously to be made at the 
commencement of the ‘suit, and before the same: is brought 
into Court and filed with. the Clerk, and it’‘evidently intends 

an actual waiver, and not that. which is implied, as at Com- 
mon Law, by-appearance -and pleading. 

[5.] Service might be inferred from ‘appearance and plead- 
ing, but it cannot render process operative, which is so utterly 
vitiated, with or without appearance, ‘with or without the con- 
sent of the defendant, as to be declared “null and void: 

[6.] Now, how. stands the record, so far as the attempt has 
been made to cure this'defect? The first order, taken at the 
July Term, 1850, was:to establish a copy of the declaration 
only. No mention is made whatever of the process’ or ser- 
vice. The next order, taken @ year afterwards, and without 
notice to the defendant, directs the Clerk to make these ad- 
ditions to the copy, as a thing which had been omitted to be 
done under the: first order. But the record shows that no 
proof was offered when'that: order was. taken, that any process 
ever was attached. to the original declaration_or that service 
was perfected thereon. Nor did the order direct. these de- 
ficiencies to be supplied. It simply authorized: the substitu- 
tion of the copy writ in lieu of. the original, which. was done. 
Now, while all presumptions will ‘be made in fayor. of the 
Judgments of Courts of general jurisdiction, we cannot pre- 
sume, in the face of thé facts as: verified by the record itself, 
that that was done, which was net-even attempted to be done. 
This, instedd of sustaining'the order, would be to add to it. 

[7.] And up to the time whien application’was made to va- 
cate this judgment, no attempt ever was made to make it ap- 

pear, that process was attached to the original writ. Nor did 
the order establishing a copy. in lieu of the lost declaration 
profess to adjudicate that process was or was not attached 
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by the Clerk. Had this. been done, and the Clerk had omitted 
to attach a, copy of. the process; as directed by the Court, a 
nune pro tune order-might haye. been awarded to supply the 
omission, which would relate back to the:time when it should 
have -been ‘entered, and ‘thus sustain the. judgment upon 
which this: execution against the body:of the debtor has been 
issued.. But the record, I repeat, utterly disproyes any such 
assumption. And the attempt, at this late day, to résort to 
original proof to supply the defect in the proceedings, so as to 
retain the defendant'in custody under the execution upon 
which he has: been already arrested, cannot be sanctioned, 
J udgment. affirmed. . 





No.. 29. will M, Winey, F Parisy & Co. plaintiffs in error, v8. 
; 0. & G, -H, WEEEERC wereeaereah in error. 


[1-] Where, by an ageemisht of the. parties,'a cause is opmitted to the Court 
for its judgment and decision upon the facts, as well as the law, this Court 
will indulge the same presumption in-regard to the facts, on a motion for 
new trial, as ifthe causehad been stbmitted to a" Jury, and: will not dis- 
‘turb the judgment when there is any evidence in the record to sustain it, 

_or when there is a conflict of evidence : but if there is-no évidence in the 
record to mere the judgment, & new trial wil be granted. 





Motion, i in Houston Superior Court. -Term, 1852. 
Heard and - decided ony Judge aie, presiding for Judge 
Powers. bike tes wit 


. 


“At the April Term, 1839, r Houston Superior Court, L. 
M, Wiley, Parish , & Co. obtained judgment against T. & S. 
Williams, for the. sum of $1793 96 cts. principal. Execution 
issued. therefor on the 18th day ‘of May, 1839, - : 

The correct amount was inserted in the face of the execu- 
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The only 


said fi. fa. 
1840. Att 


plaintiff’ 8 in. 


of C. & G.° 
Term, 1847, 
ground - that. 


H.. Kelsey 


tion, but on the back of it was for $758 96 ; ; ‘the same entry 
was made on the execution docket: -- 


receipt in the.handwriting of the.late Judge Tracy; for $186 
46 cts. but-not signed by him, dated January 25th, 1850... 
At the October Term, 1846,and on the 28th day of.the month, 
an order was;obtained which -recited that. it. appeared to. the 
Court by the statement/6f.the plaintiff? ‘3. counsel, ‘and on: inspec- 
tion of the record, ‘that-tlie: original fic fa. had been issued by 
the Clerk through mistake, for-$753. 96, imstead of $1753 96 
cts. and ordering that the said #. fa. so erroneously issued, be 
cancelled and. anuulled and a- new one for the -correct amount 
be'issued; and also directing the late Sheriff; George M. Dun- 
can; to enter upon the new fi. fa any levy-or payment which 
may have been madeupon-the eld one; and accordingly upon 


last.of which. was,made some 'time.about the 1st of January, 


versy.arose'as to the distribution of: ‘certain: money | arising 
from the -sale of ‘I. -&.S; ‘Williams’ “ property, between the 


& S. Williams, when an isstie- of payment was made and ten- 
dered ‘upon the ‘fi. fa. of ‘Wiley, Parish. &-Co.:at the mstance 


sel, the fi: fa, of Wiley, Parish & Co, was’ set-aside, on the 
of the Sheriff, ordered to. he paid: tothe fi. .fa.-of C.: & G. 


taken, and the-same’ was - reversed by “the ‘Supreme Court; 
and ‘subsequently, money was paid upon’said fi..fa, by or- 
der of the Superior Court, had at.Qctober Term, 1848. At 
the April Term, 1850, of Houston Superior ‘Court, a rale was 
moved against the Sheriff to pay over the money im his hands, 
to the fi. fa. of Wiley, Parish'& Co. when ‘counsel for: €. & 
G.H. Kelsey. & Halstead, moved to-set aside said: fi. fa. upon 
the following grounds : 


entry which appeared: upon the execution, was.a 


George M. .Duncan-made several - entries, ‘the 


he October Term, 1846, of said - Court, a contro- 


this fi. fa. and other judgment: creditors. of T. 


H. Kelsey & Halstead, which~ was. .at the April 
withdrawn, and at said term, on motion, of coun- 


it was dormant, and the money then im the hands 


& Halstead. - To which’ decision -exception . was 














MACON, FEBRUARY TERM, 18583. 225 
Wiley, Parish & Co. vs. Kelsey and another. 


- Ist. Because said fi. fa. bears date the 28th October, 
1846, more than seven years after the signing of the judg- 
ment from which it issued ; that it is attested by Angus M. D. 
King, as Judge, who was not at that time Judge, and signed by 
Lewis J. Jordan, as Clerk, who was not at that time Clerk. 

2d. Because said fi. fa. is not an alias fi. fa. and contains 
entries prior to its date; the criginal fi. fa. having been, by 
order of Court, set aside, cancelled, and annulled. 

3d. Because the judgment from which said fi. fa. purports to 
have issued, was dormant; said fi. fa. not having issued with- 
in seven years from the time of signing said judgment. 

4th. Because the judgment from which said fi. fa. was is- 
sued, is, and was, dormant, before the said fi. fa. was issued ; 
the original fi. fa. issued therefrom, not having any entry 
made thereon by the proper officer, for more than seven years 
from the time it issued ; and farther, because the original ji. 
fa. was not erroneously issued, but was correctly issued; and 
that the said original was dormant, and the said established 
fi. fa. was erroneously established, and contained entries which 
were not on the original fi. fa. and said entries were errone- 
ously placed on the said established fi. fa. 

Whish motion the Court sustained, and ordered the fi. fas 
of Wiley, Parish & Co. to be set aside as absolutely null and 
void, and the money in the hands of the Sheriff, to be paid to 
the fi. fa. in favor of C. & G. H. Kelsey & Halstead, and oth- 
er judgment creditors, according to priority. 

To this decision, exception was taken, and the same was 
reversed by the Supreme Court, —— Term, 1850, at De- 
catur. 

At April Term, 1851, of Houston Sutiviion Court, counsel 
for Wiley, Parish & Co. moved a rule nd s¢ against the Sheriff, 
to pay over the money in his hands to the fi. fa. in their-fa- 
vor, when counsel for C. & G. H. Kelsey & Halstead, Stod- 
dard, Miller & Co., Hamilton, Houston & Co.,' Wright, Mur- 
phree and John Martin, judgment creditors of -T. & 8: Wil- 
liams, made out and tendered an issue upon the said — = 

VOL. XIIr 29 
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moved the Court to set aside the fi. fa. and the order and 
judgment of the Court, passed at the October Term, 1846, au- 
thorizing said fi. fa. to be issued and cancelled, and annulled 
the original fi. fa. which was issued from the judgment be- 
tween the said parties, at the April Term, 1839, upon the 
grounds : 

1st. Because said order and judgment was fraudulently ob- 
tained. The said G. H. Kelsey & Halstead, and other judg- 
ment creditors of T. H. Williams, were not parties to said 
order and judgment, and the Court was fraudulently deceived, 
and induced to pass said order and judgment by false repre- 
sentations by the parties thereto; that the original fi. fa. 
which was issued from the judgment between the parties in 
1839, was issued by mistake, for $753 96, instead of $1753 
96, principal, called for by said judgment ; and also said origi- 
nal fi. fa. contained entries by the proper officer, whereby it 
was saved from the operation of the Dormant Judgment Act, 
and the same, together with the judgment from which it issued, 
‘was not dormant; when in fact, said original fi. fa. was cor- 
rectly issued for the sum of $1753 96cts., and the said origi- 
nal fi. fa. did not contain entries by the proper officer, as re- 
quired by the Dormant Judgment Act; andthe same, together 
with the judgment from which it issued, was dormant at that 
time. By means of which fraudulent and false representations 
and pretences, said Court was deceived and induced to pass 
said judgment, prejudicial to the rights of said C.& G.H. 
Kelsey & Halstead, and others. 
~ 2d. Because the parties plaintiff and defendant to the judg- 
ment passed in 1846, in fraud of the rights of Kelsey, Hal- 
stead and others, colluded together for the defendants to con- 
sent that said order should be passed by the Court, knowing 
that said original fi. fa. was correctly issued, and did not 
contain entries by the proper officer, but was dormant, and 
that said.junior creditors were entitled to a legal preference. 

. 8d, Because the Court had no jurisdiction or authority to 
pass said order. and,judgment, requiring and authorizing the 
late Sheriff, George M. Duncan, who was there and then out 
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of office, to enter upon said fi. fa. so to be issued, any levy 
or payments which may have been made or received upon said 
ji. fa. so fraudulently and falsely represented as having been 
erroneously issued ; and that the said Duncan did falsely and 
fraudulently enter upon said fi. fa. levies and payments which 
were not upon the said original fi. fa. : 

4th. Because the original judgment between the parties, ob- 
tained in 1839, was dormant, under the Act.in such cases 
made and provided, at the time said order of 1846 was pas- 
sed, and therefore, said order was improperly granted, and in 
fraud of the rights of said junior judgment creditors, who were 
not, and could not, be heard upon its passage. On the trial of 
the issue, which, by agreement of counsel, was submitted to the 
Court, counsel for C. & G. H. Kelsey & Halstead and others, 
offered to introduce evidence in support of theseveral grounds 
taken in their motion, which was objected to by counsel for 
Wiley, Parish & Co. The Court sustained the objection and 
rejected the evidence, upon the ground that the question made 
had been adjudicated by the Supreme Court, at Decatur, Au- 
gust Term, 1850; which decision was carried up and reversed 
by the Supreme Court, August Term, 1851,.at Decatur ;. that 
Court holding and deciding, that the judgment establishing the 
“ alias Si. fa. until it shall be. reversed or impeached for 
fraud, is conclusive as to the shjoreeien which it purports 
to decide.” 

At the December sibneeal Term, 1852, an issue sof fraud 
was made up between Leroy M. Wiley, Parish & Oo. plaintiffs 
in error, and_C. &)G. H. Kelsey, & Halstead, and other 
judgment creditors, defendants in error, relative to the entries 
made upon the new or. alias. fi. fa. in favor of plaintiffs ; ~and 
the following testimony of George. M. «Duncan; taken by--de- 
position, relied on to establish the fraud... It was consented 
and agreed between the parties, that. the-issue should be refer- 
red to the decision of Indge Irwin, then and there presiding, 
and’ that. he should. pase upon all matters of. fact; as well as of 
law. ~ 
George M: Duncan « swore, “that he was. ‘Sheriff of Hous- 
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ton County, in 1834—’5—8-9, 1842-’3, and Deputy Sheriff in 
1836-'7, 1840-1. That the annexed fi. fa. is the original fi. 
fa. and was in his hands while Sheriff and Deputy Sheriff; that 
there never was any other in his hands in favor of plaintiff, 
previous to 1846; witness never made any entry upon the 
fi. fa. To the cross-interrogatories, he answered: 

-“ That, as Sheriff, he received money on said original fi. fa. 
previous to the distribution in 1840, and a distributive portion 
of which was paid over to Judge Tracy, plaintiff's attorney, 
in January, 1840. He heard nothing more of the fi. fa. un- 
til October, 1846. He did not pay to said fi. fa. all the 
money to which it was entitled, in consequence of a mistake 
made by the auditor, growing out of the error in backing the 
fi. fa. Witness placed certain entries on the alias fi. fa. in 
obedience to the order passed by the Court at that term; said 
entries were not made upon the same information witness now 
possessed. | 

_ “* Witness had the original fi. fa. in his hands at the time of 
the advertisement in the Georgia Telegraph newspaper, (in 
pursuance of which advertisement, the property of Williams, 
out of which was raised the money in controversy, was sold on 
the: first Tuesday in October, 1839 ; said advertisement speci- 
fying that the property had been lesiad on by virtue of a fi: fa. 
in favor of George P. Cooper, and sundry other fi. fas. against 
the Williams’ .) This. was one of the. other ji. fas. alluded. to 
in said advertisement, and was considered as levied, though. the 
entry-was not made on the fi. fa. When the money arising 
from the sale of the property (specified in the advertisement) 

was brought into Court, ‘there was. some seven or eight fi. fas. 
claiming the money, and the Court reférred the’ whole matter 
to Charles H, Rice, as auditor, to distribute it. He reported 
about twenty-two cents in the dollar, coming to each, and this 
one among them ; and. he aid-the amount over to Judge Tra- 
cy, entered upon it. He kopt a an ‘Spetution docket, J does 
“Rot. know where it ee , 
Judge Irwin, after hearing sigament, decided that the fi 
Ja. of Leroy M. Wiley, Parish & Co. was not’ entitled .to ‘par- 
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ticipate in the fund, and ordered that the “alias fi. fa.” and 
judgment on which. it is founded, be set aside, on the ground 
that the order and judgment was fraudulently obtained. 

To which decision and | judgment of © he Court, ‘counsel for 
L. M. Wiley, Parigh & Co, excepted. 








Wuitte, ‘and a: Nisper’ & Pox, for plaintiffs in error. 


. 7 


GILES . and Kuan for. defendants ine error.” ; 
By: tha. Court Wasi, J. dativering the opinion. 


upp ] "Phis is thé: fourth, time the sites Si Fi established by. 
te judgment.of the “Superior. Court of Houston County i in 
1846, has been: before this Court. In Wiley et alu vs. Kelsey 
et al: @B Kelly, 214.) ith Was held,. that the ‘execution: ‘was not 
dormant. In Wiley et al. vs..Kelecy etal. (9:-Gav R. 117,) it 

was held, that.the judgment of the’ Court: rendered ° in 1846, 
establishing the alias fi, Javin liew ofthe original fi. fa. recited 
in such-jadgment tq have been. errongonsly- 3 issued through mis- 
take for the sum of S753 96; instead .of the sum of $1753 96, as 
it appeared | tothe Qourt, -by. the statement of :the © -plaintiff’s 
counsel, and on inspéction, of the records was conclusive as to 
thé facts which it purported: to- decide, until reversed or set 
aside, and that.such. judgment gould not be: collaterally . im- 
péached, or. set aside <by - evidence . whigh’that Judgment de- 
clared to have-been cqneelled.and-annulled, to.wit: the origi- 
nal fi. fae which had. been. produced, and offered in. evidence 
for.that, purpose, * In Kelsey etal. vs. Wiley-et~al. (10 Ga, 
R...371;)-it “was held, that / the judgment rendered in 1846 
might: be directly. attacked for. fraud and collusion, sane 
direct jssue made: and tendered for that’ purpose. - 

“Such. an. issue. having been-made. and tendered by the par- 
ties interested incthe fund raiséd by the sale of the property 
of the defendants - in. exgeution, at the December adjourned 
Term of the Court, 1852; the question ‘ef ‘fraud, by-consent of 
the parties in interest, was submitted’to the decision of Judge 
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Irwin, who, according to the agreement of. the parties, was to 
pass his judgment upon. all-the matters of fact, as well as of 
law. "After hearing the argument, of counsel, Judge Irwin de- 
cided, that ‘the alias exécution which: issued, under the authori- 
ty of the judgment of 1846, ‘should be set aside, on the ground 
that the judgment ° 80 ‘yendered. was | fraudulently’ obtained. 
To which judgment, the plaintiffs i in. érror Sxeepted, ‘and now 
assign the same forerror h here: .. .... 

We distinetly recognize. . the position-assumed byt the defend- 
ants in error, that the Court i is bound: to indulge the same pre- 
sumption i in regard. ‘to the facts, : as. it ‘regards renting a new 
trial in this’ease, as if it had been submitted to.a Jury for.their 
decision and.verdict. Ifthe. record discloses pridenne of fraud 
and-collusion, in obtaining. the judgment, or, discloses -such 
facts from which a Jury ‘would. have been ‘anthorized to have 
found by their yerdict that, the judgment of 1846 was fraud- 
lently obtained; or if, ‘the ‘evidence i is, in. conflict i in. regard t to 
that point, then.a pew trial ought. not to] be: granted. But if, 
on an inspection’ of all.the. evidence - contained i in’ “the record, 
there is. no. evidence, of: fraud and collusion, ‘and no: “evidence 
‘from which. fraud could have. been: Fairly: ‘inferred by. a Jury, 
in. regard to obtaining: the julemeit in, a ‘then 3 anew. trial 
should ‘be granted.7._ © 

After the most. careful examiriation. of all the ole. con- 
tained i in .the record. ‘before’ us; we hayenot been able-to find 
any evidence. whatever ‘which would authorize. a J jury. to have 
set. aside and vacated the judgnient ‘of the Court,rendered i in 
1846, for fraud; but on the. contrary, the. view which we ‘take 
of the. ‘evidence: ‘submitted for. that. pirpose; _rebuts all. ‘pre: 
sumption of. fraud, i in the rendition of that judgment. 

In the first. place, we start with the legal proposition, that 
every. thing is to-be presumed i in favor of. the -regularity,and 
good faith. with. »which: this: judgment . of a Court, nf general 
jutisdiction was rendered, ~. 

~The only. evidence offered. to “impeach it, is that of George 
M. Duncan, and the old. fi. fa» whieh-. was. canceiled by. the 
judgment. Before we. proceed to ‘examine | the evidence, of 
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Duncan in detail, we will first recur to the judgment of 1846; 

for if the Court and the parties acted in good Faith from the 
evidence before them, at the time the judgment was rendered, 

the subsequent development of new and additional facts, of 
which they were wholly ignorant, going’ to show that there was 
no mistake in the face of the old fi. "fa., such new facts cannot 
be considered as an element of fraud, which will contaminate 
and avoid @ judgment rendered upon evidence which was be- 
lieved to have been true. There is not one. ‘tittle of evidence 
in the record, that any body had knowledge, at the time ofthe 
rendition of’ the judgment establishing the ‘alias fi. fa. that 
the original had issued for the -correct' amount on its face, 
when it was backed only for the sum of gi 53° 96.” 

The judgment recites, a that it appearing to the Court, by 
the statemerit of the plaintiff.’s. counsel. and: an inspection of 
the record, that the Clerk.of this Court, by mistake, issued ex- 
ecution upon the above stated judgment, for $753 96, instead 
of $1753 96, called for by said “judgment, ‘it is ordered, &e.” 

‘The statement of the plaintiff ’s counsél’ was. doubtless made 
to the Court'as one of the officers thereof, on. his professional 
oath, and the record: which was inspected, it ; may fairly be pre- 
sumed, was the execution docket; on which the Clerks most 
usually enter the’ amount: of the prineipal, interest and. costs, of 
the executions issued: by them, from the amount which is enter- 
edoii the back thereof. ‘As we have alréady- stated, there is not 
one particle of evidence * that any huinan. being knew at the 
time the judgment was rendered, that the old f. fa. on its 
face, had been issued for the correct amount ; but when we 
come to look irito Dunean’s testimony, it is made quite appa- 
rent, that all parties acted.on: the idea, : that. it had issued for 
the wrong amount, according to. the ,indorsement on the back 
of it by thé Clerk. After the. alias fy fa. has been issued 
several years under the judgment, 2 and performing its appro- 
priate functions, it is discovered that the old fi, fa. issued for 
the correct amount on tts face, and that | no¢ntries had, in fact, 
ever been made upon it by the Sheriff. This old fi. fa. is at- 
tached to interrogatories, to be exhibited to Duncan, the 
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former Sheriff, who swears “that he was Sheriff of Houston 
County for ‘the’ years 1834—'5~’8—’9, 1842-’3, and Deputy 
Sheriff, for the years 1836~'7, 1840~1. He identifies the jf. 
fa. as the genuinie,. original ji fa.; that-it was in his hands 
while Sheriff and Deputy Sheriff. ‘There never’ was any other 
fi. fa. in his hands from the same judgment, previous to Octo- 
ber, 1846; and did not know-6f any. other fi. fa. issuing from 
the same- - judgment previous ‘to that “time ; he never made any 
entries, either of ‘levy or payment,-on said -fi. fa. On cross- 
examination he states, that he does not recollect to have had 
the ji. fa. in-his hands since: January, “1840 ; the fi. fa. was 
backed: for $753 96; when the face of it’ called for $1753 96. 
As Sheriff and ‘Deputy. Sheriff, He did-receive money on said 
fi fa. prévious’ to a distribution in January, 1840, which 
money, he paid to Edward D. Tracy, plaintiff's attorney, in Jan- 
uary, 1850; heard: nothing more ‘of the ji. fa. until October, 
1846. Witness did. not pay to said fis Sa. all the money to 
which it: was entitled, owing to an ertor made by the’ auditor, 
Charles H. Rice, to whom was ‘referred thé-calculation upon 
the distribution of the funds ‘on’ hand,” among ‘the several ‘fi. 
fas., ‘which error. Brew out of the error in backing the exectition. 
He did place certain entries on the alias fi: Ja. issuedin Octo- 
ber, | 1846, which entries were then signed by him’in obedience 
to an order of the. Court passed at that time.~ Said entries were 
not made ‘upon | the’ same inforniation I iow possess. ‘I then sup- 
posed said entries were on the annexed” original fi. Sa. it ‘not 
being before me, and supposed to be. lost’ “I had ‘this “7. Fa: in 
my hands at the time of the advertisement shown mé-in the 
Telegraph; -* Here’ the: newspaper ‘containing the advertise- 
ment of Witness ’ Sheriff ’s: ‘sale ~ for’ “October,” 1839; was exhib- 
ited to him.- The advertisement recites that, ‘on the first Tues- 
day in October, 4839, the } operty of thé defendarits in éxe- 
cution, T. & 8. Williains, would be offered for sale, consisting of 
astock of dry goods; ‘gad other‘property, levied-on to satisfy 
a ji. fa, in favor of George Ps Cooper, and ‘sundry other fi. 
Jas. against T. & 8. -Williams. Witness says’ this old i. fu. 
was one of the fi. fas: alluded to in the advertisement, and 
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was considered as levied, though the entry was not made on it. 
When the money was brought into Court, there were a great 
many fi. fas. seven or eight, claiming the money, and the 
Court referred the whole matter to Charles H. Reid, as audi- 
tor, to distribute it; he reported about twenty-two cents in 
the dollar coming to each, and this among them, and I paid to 
Judge Tracy under that report, the amount entered on it. 
This fi. fa. would have received more, but- was backed for 
$753.96, when it should have been $1753.96. I kept an exe- 
cution docket part of the time, while Sheriff, but never entered 
his levies in it.” . 

The substance of the testimony is, that there was no entry 
made on the old fi. fa. by the Sheriff, prior to October, 1846 ; 
that it was in his hands to be levied on the defendants’ prop- 
erty in time for the October sale in 1839, and was considered 
as levied thereon by him, though the ies of the levy was not 
made on the fi. fa.; that when the money arising from the 
sale of the defendants’ property advertised to be sold, and 
which was sold on the first Tuesday in October, 1839, to sat- 
isfy sundry fi. fas. this one included among them, was _distri- 
buted, this fi. fa. received its pro rata share, considering the 
true amount of the fi. fa. only $753.96, which amount only, 
was paid over to the plaintiffs’ attorney; that he made the 
entries on the alias ji. fa. under the order of the Court in 
1846, but said entries were not made upon the same informa- 
tion he now has, for he then supposed said entries were on the 
original fi. fa. which was not before him, and supposed.to hae 
been lost. 

When the Court. in 1846, ordered. the alias fi. fae to be 
issued for the correct amount, it also ordered, ‘ that Geor 
M. Duncan, late Sheriff, do enter upon said fi. fa. any levy, 
or payment, which may have been made-or received on, the 
execution erroneously issued as aforesaid ;” that is to say, the 
Court, after hearimg the evidence of. Duncan, as to what en- 
tries had been.made on the old fi. fa. by him, he was directed 
to make the same. onthe alias fi. fa. which ‘he says he did, 
but the same were not made on the same information he now 
voL. xirE80 
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has, in regard to the old fi. fa.; at that time, he supposed 
the proper entries had been made on the old fi. fa. and did, as 
we are bound to presume from the judgment of the Court, so 
testify before the Court in 1846. There can be no doubt, we 
think, that the Court in 1846, decided right, according to the 
evidence then before it, in regard to the issuing the alias fi. 
fa. andthe entries which were directed to be made thereon; 
but if the judgment of the Court had been erroneous, the 
effect thereof would. have been the same, until reversed or set 
aside. 

But it is said that it now appears, that judgment was ren- 
dered upon a statement of facts which were false; that the 
execution issued for the correct amount, and that there were 
no entries made on the old fi. fa. by the Sheriff. The conclu- 
sive answer to this argument is, that if the judgment has been 
obtained by the false testimony of a witness, the 8th section 
of the 8th division of the Penal Code points out the remedy. 
Prince, 638. When the witness upon whose false testimony 
the judgment was obtained, shall be prosecuted and convicted 
of perjury, then the judgment may be set aside on that 
ground. There is no evidence in this record, that the Court, 
or the parties, knew that the testimony was false, before or at 
the time the judgment was rendered ; that the Court, and the 
‘parties, ‘and Duncan, were mistaken as to the amount specified 
in the-face of the old execution, is quite certain, but it was an 
innocent mistake, arising from the fact that the Clerk had 
backed the execution for the wrong amount. 

~The-best evidence that the plaintiffs in the old fi. fa. were 
innocently and honestly. mistaken, arises from the fact that 
they received less than one-half of their -pro rata share of the 

~money, in the distribution of the proceeds of the sale of the 
defendant’s property ; instead of receiving their pro rata share 
‘of $1753.96, they only received their pro rata share of $753. 
96. -What:motive had they to make a fraudulent representa- 
tion to the Court for the-purpose of having the old execution 
set aside, and‘a néw one issued, unless they believed it had 
issued for-the wrong amount? That they did so: believe, i is 














MACON, FEBRUARY TERM, 1853. — 285 
Wiley, Parish & Co. vs. Kelsey and another. 








most clearly manifested by the fact of their receiving less than 
half of the money which they were entitled to receive, had 
they known the execution had issued for the correct amount: 
We think it is also equally clear, that Duncan, the Sheriff, 
was honestly mistaken when he stated to the Court, that cer- 
tain entries had been made on the old fi. fa. by him. When 
that statement was made by him in 1846, the old execution 
was not before him, and was supposed to be lost; he knew 
that he had levied on the defendants’ property in time for Oc- 
tober sale in 1839; he knew that this execution was in his 
hands—that it was considered as levied on the defendants’ 
property, and that it had drawn its pro rata share of the money 
arising from the sale thereof according to the amount indors- 
ed on its back by the Clerk, and that he paid the same over 
to the plaintiffs’ attorney. Knowing all these facts to be true, 
he supposed he had done his duty by making an entry of his 
levy on the execution, and then accounting for that levy, ashe 
ought to have done, in accordance with the truth of the facts, 
as he-details them in his evidence. The fi. fa. of George P. 
Cooper, which is in this record, and under which, as well as 
the sundry other fi. fas. mentioned in the Sheriff’s advertise- 
ment, the defendants’ property was levied on, to be sold on the 
first Tuesday in October, 1839, has no levy entered on it by 
the Sheriff; and yet there can be no doubt that it was in fact 
levied, as well as the other sundry fi. fas. in hiy-hands at that 
time, for the reason that the defendants’ property was adver- 
tised to be sold under said. fi. fas. and was sold under them; 
but the Sheriff failed to make an entry of what he had done, 
on the executions. When we examine the entries made on 
the alias fi. fa. in 1846, we find them to correspond substan- 
tially with the statements now made by him in regard to what 
was done with the old fi. fa. In August, 1839, the levy on 
the defendants’ property is entered thereon ; then there is an 
entry stating. that on the first Tuesday in October, 1839, the 
house and lot was sold to Thomson for $1000.00, and the 
stock of goods sold from month to month until the first Tues- 
day .in January; 1840; then follows an entry shewing the ap- 
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‘plication of the money arising from the sale of the property, 
crediting that fi. fa. with $184.00, on the 25th January, 
1840. Now, if the old f. fa. had been before the Court in Oct. 
1846, and it had appeared to the Court from its face, to have 
issued for the correct amount, and with the same statement of 
facts which Duncan now makes, the Court ought, and no doubt 
would, have ordered the same entries to have been made on 
that old fi. fa. which it ordered to be made on the alias ji. fa. 
for the simple reason, such entries correspond with the truth 
of the facts in the case. The fact of the levy of the old f. fa. 
in 1839, in time for October sale, is established by the testi- 
mony of Dunean, but the levy was not entered on-the fi. fa. 
by him, at the time it was made. The fact of the advertise- 
ment and sale of defendants’ property, to satisfy this old fi. fa. 
as well as others, is established by him, and the additional 
fact that this old ji. fa. received its pro rata share of the pro- 
ceeds of the sale, according to the amount indorsed on its back, 
is also established by him ; so that, according to the facts prov- 
ed, the old fi. fa. was not dormant, but was active and busy, 
in the hands of the proper officer, in search of its legal rights, 
but unfortunately received less.than one-half thereof, in the 
distribution of the money. 

‘There has been no fraud practised, that we can discover, upon 
anybody, nor any harm done to anybody by the judgment of 
the Court in 1846, establishing the alias fi. fa. and the entries 
‘thereon. The entries on the alias fi. fa. are precisely such as 
should have been made on the original, according to the true 
state.of the facts, as disclosed by Duncan’s testimony. The 
whole. difficulty has grown out of ‘the clerical’ error of the 
Clerk in backing the execution, andthe omission of the She- 
riff to make his entries thereon, according to the facts, as the 
same actually transpired, and not the improper conduct of the 
plaintiffs'in the fi. fa. for they appear to have been diligent 
in the prosecution of their legal rights under their execution. 
The judgment of the Court in 1846, was rendered -on evi- 
dence which the Court and the parties believed at that time to 
have been true, as is clearly apparent from all the testimony 
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in, the record, .and_ there-is no evidence whatever, going to 
show that-the Court, the parties, or any one else, knew any- 
thing to the contrary, in October; 1846. The .argument is, 
but for the entries made onthe alias fi. fa. by the judginent of 
the Court it 1846, that. si. fa. would. be dormant under-the 
Statute ; and. inasmuch: .as there “were: no such. entries on, the 
original fi. fa: which ‘would have’ taken it ont of the operation 
of the. Dormant. Judgment Act, _therefore, the judgment -of 
1846, was fraudulently: obtained as.against the: defendants i in 
error, who are janior judgment. creditors... The-answer to this 
argument is, that the old fi. fa, would not have. been dormant, 
according 40 the ‘evidence of Duncan, andthe judgment of 
this Court; (in 3 Kelly 274,)' and had it beer before the Court 
in. 1846, in the exact gondition. ‘it now is, the Court ‘would, as 
it. ought to-have dong,: (according to the ‘truth of. the facts, as 
now stated by: Duncan,) ordéred:the same entries.to have been 
made on. the-old #. San. which. «it ordered. to’ be. made on: the 
alias Ji: -fa,-80 that: the junior ereditors-are. in no_ worse con- 
dition than they-would have been, according to the true state- 
ment of-the facts of. ‘the case;-if the judgment: of the Court i m 
1846, establishing: the alias ji. fa. and the . entries tenses in 
lieu of the original, had-never been. rendered. : 

- The: alias. fi, fa,-and the entries thereon exhibit the: truth 
of: the facts .as the same transpired, according. to. the testimo- 
ny. of Duncan, as to:what. was done undér the old fi. Ja.’ and 
nothing else-but: the. truth, and” consequently, there was no 
fraud; either in law or fact, <in obtaining the- judgment of 
1846,-apparent on the face of this record. 

: Let the jndgment of the Court below he reversed. 


i WARS oy 


> 


a 2 











238 SUPREME COURT OF GEORGIA. 
- Phompson and wife vs. Sandford. $3 








~ wy : sta : ‘ 7. oe 


- 


No. 30. —JAMES THOMPSON | ‘and: ae plaintiffs i in error, V8. 
DANIEL Saxprorp, administrator, Ke. deferidant in ITO. 


{1.] The rule-of the Common Iaw,- seisina facit “ihpateon seid ad to be in 
force in Georgia, and that any estate; real or personal, ‘héld by any title, 
legal or equitable, without seta! seizin, wil} descend ‘to the béiea: of the 
owners. ; 


In Baaity; iniddenieons Bigparices Const. oe Déeisibn on ‘deinur- 
rer, hy Judge STARKE.. Aeigent Term, 1852. 


James. Thompaon, apd Martha. J Thompson, Sadmealy Mar- 
tha J. Hunter, intermarried. John T. ‘Dunn’ died. intestate, 
without i issue, and leaving neither brother, sister, or wife, sur 
viving him, and at the time of, Jrig death, possessed of a large 


estate. - Martha: J.. - Thompson, and. her. half-brother bythe _ 
maternal side, Dayid S. Walker,.were the-children of the only 
sister of Dunn. John Hi: Thomas administered on. the-estate. 


of Dumn, and: within less than tawelveinonths, Walker. died With. 
out. issue, and without. having been married, and without hav- 
ing reduced into’ possession. any of the estate of Dunn... Dan- 
iel. Sandford administered on-the-estate. of: Walker, and filed a 
bill against Thomas for his distrobutive: sharé ’ of. Dunn's ¢s- 
tate.. At the September. Term, 1850, of Monroe. Superior 
Court, he obtained a& decree against, Thomas for $3,095. 00." 

‘Thompson and_ his wife filed-their bill in: Monroe. Superior 
Court, alleging the foregoing. facts, and. others not. necessary 
to be set forth Against Daniel Spadlogd, as, the  adnpiniahrabor of 
Walker... 

The bill praysd. that Sandiord wight be digas to pay over 
to.complainants the. full amount of the. judgment and decree 
obtained by- him. against Thomas, together with whatever 
amount-he may hereafter réceive from Thomas,-as the adminis- 
trator of Dunn, claiming the sameias the heirs at law of Dunn. 
To this bill a general demurrer was filed. . : an 
~ After argument.had on the demurrer, the Court. Suieaia 
that the demurrer be sustained as to that part of the bill 
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which seeks to exclude the creditors of Dayid 8. Walker fein 
any part of the-estate; descended to him from. John: T. Dunn 
at his déath;. ard that. the bill be retaified.as to.the part there- 
of to which the complainants. ‘aré-entitled, as heirs: at law-of 
David’S.. Walker,-after the payment,of the.debts: of Walker. 
And. it was. further ‘ordered, that® the: defendant answer. the 
part-of the bill not overryled-ifi ‘sustaining the demurrer, it 
being the opinion of the Gouri that complainants take as heirs 
at. law. of David $;- ean and not as: hes at law. of Sohn 
T. Dunn.” ys. 7 

Te’ which rilipgsend: jiadguions ‘of the. Court on the douse. 
asi counsel for a er exqepter 


. : 


Craven and Hanan, for pi in error. 


> 


PINCKARD ot Canaries, fot dofendant i in error. 
By the Court. Ses, J, airing theo opinion. 


2: J The ijicstion in ‘Rene cause is, whether the sconnplataninta 
inthe hill inherif from Dunn, as ‘heirs ‘at law,. or from Walker, 
as his heirs at Tlaw,. > This contended. by the plaintiffs in error, 
who are the plainants i in‘ the pill; that as Walker nev er was 
seized. of the: distributive. ‘share th his undle’s estate, it. cannot 
descend: ‘from: him to Mrs. Thompson, his sister,- but. that it must 
descend to her as the. heir of: their uncle, who. was last seized. 
It would make no. difference whether ‘she inherited it from the 
oné or the other, -if Walker had not died im’ debt. If the 
property was vested in bit, then his debtsmustbé paid ; if not, 
of course rio part of toes to his creditors. It is therefore, 
a contest between: ‘Thompson and his wife-and the creditors of 
Walker, represented by : Sandford, his adzinistrator. The 
complainants plant themselves upon, the ancient rule of the 
Common Law, seisina facit stinetem: - Scizin creates the root 
of descent ; without seizin there cannot bea propésitus. The 
question, is one of the ‘utmost: “practical “importance in this 
State. “It is no doubt true that by the Common Law, no per- 
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son can be properly ‘such an ancestor ‘as that an inheritance 
of lands or tenements Gan be derived from him, unless. he hath 


had actual seizin of such lands, either by his own entry, or by 3 


the possession ‘of his own. or-his ancestor's’ “Jessee: for” years, or 
by’ receiving rent from a lessee of a freehold, . or unless “he 


hath had-whatis-equivalent'to corporal seizin-in hereditaments . 


that are ineorporeal, suchas the: receipts 6f.rent;. the. presénta- 
tion to‘ the church: ii-case of 5 an.aflvowson,. and. the like, But 
he Shall not --be: accounted: an aneestor:: who hath had. only, a 
bare right or-title to enter, or-bé otherwise- seized.’ 

“This kind. of. seizin, succeeded to the ancient. fend’ investi- 
ture; and was. held Meeessary,:as evidencd ‘that the: ancestor ‘had 
that property in. himself,. which. i is now-to be transinitted ‘to-his 
heirs. - 2 Black: Coin. 208; 9. Co. Lit: 15... 3% Atk. 469. 
Ratcliff’ 8 case, 3-Odke. 87: Fit: L, 6; ¢: 2, §2.-* We odncede 
this to be the rule-of.the-ancient’ Common Law, as.to title by 
descent. It: isnot now the’ rale:i in Great Britain, for it. was 


abolished there.in 1838, by Statute, Band 4 W. IV. e. 106.), 


It ‘would be strange indeed; if rule which had. outlived: ‘the 
policyin which it originated, “anid ‘whigh for that: réason. has 
been abolished in England, shoald-be. ‘obligatory. -in- this coun- 
try. ,The:rule, front-the begifning and Up to. this moment, 
could have. no application. here, because. ‘wholly unsuited: to 
the condition-of thingsinthis State. The-reason. of the rale 
also has ceased, and therefore. it has ceased... “Ifthe réason 
‘for it is’ found-in the necessity of evidence to the vicinage, “of 


the ownership. of lands, the reason céases, because’ our Regis- 


try Acts-furnish more abundant evidence of ownership t than 
seizin could possibly-do. * A. large: ‘amount. of lands through- 


out this ‘Union lie: where there is-none, or-but little ‘population, 


and as;to which there is“ no vieinage. . We - “have adopted the 


Common Law, except’ such’ parts of it as are contrary-to the | 


Constitution, Laws; and: Government: of the State, and I will 
add, impossible or. absurd. in its application. The: rule in 
England applied to real estate alone: Our Statute his placed 
real and personal property upon ‘the same ‘footing, as ‘to dis- 
tribution, and has thereby repealed the Common ‘Law rule as 
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to the realty. Stronger ground than either of these is found 
in our, Act of distribution. Descent of property in this 
State is regulated by Statute. The Act of 1804, amendato- 
ry of the Act of 1789, declares that “when any person hold- 
ing real or personal estate, shall depart this life intestate, the 
said estate, real or personal, shall be considered as altegethor 
‘of the same nature, and upon the same footing, so that, &e.” 
It then proceeds to disignate who shall be heirs. This Act 
defines who shall be the propositus, the fountain of inherita- 
ble blood. Any person holding real or personal estate, is 
made the propositus. Any one departing this life, and at 
death holding real or personal estate, is the root of descent, 
by the will of the Legislature, his or her estate is declared 
subject to distribution, and the lines of descent are clearly 
marked. The same words are found in'the Act of 1789, and 
the earlier Act of 1785. There can be no question but that 
the Legislature intended in these Acts to repeal all repugnant 
rules of the Common Law, as to the propositus, and to declare 
who in Georgia should be capable of transmitting estates, and 
what kind of tenure should render them inheritable. As to 
the person, any and all who might die holding estates, are 
made capable of transmitting them. As to the estate itself, 
it is only necessary that it be holden. I have no doubt the 
phraseology of the Act was adopted with a special object, and 
that object was to repeal the rule of the Common Law, seisina 
facit stipetem. With the clear and profound knowledge and:wis- 
dom which characterized the legislators of that day, unsur- 
passed by any of the latter times, the Legislatures of 1785, 
1789, and 1806, adopted a form of expression so eomprehen- 
sive as to include any and every title to property, whether le- 
gal or equitable, whether perfected by seizin in Law, or in 
deed, or by both. Holding embraces any tenure involving 
title. Ownership, in Law or Equity, is the sole test of descent. 
Legal seizin is a tenure, or holding, and we have no authori- 
ty to exclude from the meaning of the word that ‘tenure, and 
limit. it to a.tenure by actual seizin. _This construction is too 
obvious to require farther elucidation. It is sustained by the 
VoL. xi 31 
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uniform usage of the Courts of Georgia, for it is hardly with- 
in the knowledge of any lawyer that seizin in fact has been 
held indispensable to the descent of property. Cobb's New 
Digest, 291. Watkins’ Digest, 313, 414, It is fortified too, 
by the construction which in other States has been: given to 
their Acts of distribution. The Virginia Act of 1785, which 
without more, has immortalized Mr. Jefferson, chiefly because 
of its abolition of the doctrine of primogeniture, ‘and which 
ought also to immortalize his coadjutors, Messrs. Pendleton 
and Wythe, his equals in patriotism and his superiors-as law- 
'yers, provides that “henceforth when any person having title 
to any real estate of inheritance, shall die intestate as to such 
estate, it shall descend and pass in parcenary to his kindred, 
male and female, in the following course, that is to say, &c.” 
By some, it was held, that title meant a complete title, which 
consists of right and seizin united, of juris et seisinae con- 
junetio. But the Virginia Courts and sages have construed 
title in that Act to mean, such title as the decedent had, wheth- 
er complete or incomplete, legal or equitable, and having 
any such title, that he was a propositus. Now, holding, in our 
Act, is a more general and comprehensive word than title in 
Ghers, and a fortiori, entitled to the same comprehensive inter- 
pretation. 1 Tucker's Com. book, 2, p. 187, 188, 189. So 
in Connecticut, seisina facit stipetem has been repudiated by 
‘similar general terms. A3,Day, 166, ane 8 EP revised, 
vol. 1. p. 114. Hrsg pry, 
-I might refer to the Acts of other States for confirmation, 
-but deem it useless. 
Instead, then, of the maxim of Fleta, seisina : facit stipetem, 
“we adopt a better, to-wit, titwlus facit stipetem. 
_ Let the wie be affirmed, 
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No. 31.—Leroy Napter, plaintiff in error, vs. Wm. 8S. W. 
NaPIER, defendant in error. 


A ] Thomas W. Napier départed this life in 183-, having previously made a 
will, bequeathing the whole of his estate to certain legatees, to the exclu- 
sion of the complainant. Just before his death, having repented of this 
act, and being anxious to make provision out of his large estate for his 
son, but being unable then to alter his will, left it as his dying injunction, 
that out of his residuary estate a reasonable portion should be set apart 
and secured for the benefit of the complainant ; subsequently the residuary - 
legatees raised by deed, $15,000, and vested it in a trustee, to apply $5,000 
and no more, to the payment of the debts of the cestui que trust, and the 
residue of the $15,000 was to be managed for the use of the complainant. 
Held, 1st. That the cestué que trust was entitled to the balance of the 
$5,000 after all the debts were paid, and that the same did not revert to 
the donors. 2d. That whether or not the donors were imposed upon by 
the cestut que trust in fixing upon $5,000 ag the sum necessary for the pay- 
ment of the debts, is wholly immaterial, inasmuch as they were not preju- 
diced by the fraud.. And, 3dly, That the balance of the $5,000 in the 
hands of the trustee bears interest from the time the debts were all paid, 
or it: should have been added to the other fund of $10,000 from that period, 
and used so as to make interest. 


In Equity, in Bibb Superior Court. Tried before Judge 
Powers. November Term, 1852. 


The bill alleges, that the defendant in error, who was the 
complainant in the Court below, was the son of Thomas W. 
Napier, who departed this life in the year 183-, having pre- 
viously made a will, thereby bequeathing the whole of his 
estate to certain legatees, and entirely cutting the complainant 
out of any interest in his estate. The bill further states, that 
after the exectution of the will, and just before his death, the 
said Thomas Napier repented his said act, and being then 
unable to have his aforesaid will in writing altered, and being. 
anxious to make a provision for the complainant out of his 
large estate, declared it to be his will and injunction, that out 
of the large mass of residuary legacies bequeathed in his will, 
a resonable portion or amount of his said estate should be set 
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apart and secured for the benefit of complainant; that cer- 
tain legatees under the will, in order to carry into effect the 
subsequently expressed wishes of Thomas Napier, in reference 
to complainant, on the 3d day of April, 1840, entered into 
certain articles of agreement, whereby the parties therein 
named covenanted and agreed mutually to and with the other, 
toraise a fund of $15,000, by equal contributions from the 
mass and residue of the said testator’s estate, in proportion 
to the amount of their respective interest therein, and to pay 
the same forthwith into the hands of the defendant, and that 
the said sum should constitute a trust fund in his hands, and 
vest in him as trustee, and not otherwise, for the following 
purposes, and subject to the following trust, viz: to apply 
$5,000 thereof, and not more, to the disenthralment of the 
complainant from the debts he then owed, said defendant to 
judge of the justice of the said debts which might be pre- 
sented. to him for payment, and of the order and proportion 
in which they should be paid, but in no event should more 
than $5,000 of the said fund be applied to the payment of 
existing debts against complainant. ‘The residue of said 
fund of $15,000, was to be vested in, and managed by the 
defendant, as trustee, for the use, benefit and support of 
complainant, and by him employed and invested in such man- 
ner as to him shall be deemed best, and the annual profits of 
the same to be applied by defendant to the support of the 
complainant, but in no event was the principal sum to be 
diminished by the trustee.”’ 

The bill charges, that shortly after the execution of the in- 
strument, the-sum of $15,000 was paid, according to the terms 
thereof, into the hands of the defendant, as trustee for com- 
plainant,“and that the defendant accepted the trust and re- 
ceived the said sum of $15,000. 3 
~~ Complainant charges, that the defendant had converted a 
large portion of the $5,000 designed first for the payment of 
the then existing debts against complainant, to his own use 
and benefit ; that the defendant had used but a small sum in 
payment of complainant’s debts, and that he was unable to 
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state what amount had been so applied; that the debts which 
have-been taken up, had been bought up fora sum much less 
than-was due thereon—the defendant sometimés paying only 
twenty-five cents in the dollar for the said debts; and that 
the. complainant now . claims’ he.should ‘be allowed the full 
nominal. amount of the debts,so taken-up by him, with a ol 
tion of the said fund of $5,000. . 

The prayer of the bill is, that the defendant diay answer 
and account, and that he.be decreed to appropriate such por- 
tion of said . $5,000 remaining in his hands, to such debts-as 
were due from complainant at the time. of the execution of 
the articles ‘of agreement, which in justice and - equity, 
ought to be paid, under the discretion given'to him, and that 
the defendant. might. pay aver to the complainant the balance 
of. the said $5,000 remaining in his hands, and that the pro- 
fits and gains thereof, after the payment of the debts as be- 
fore mentioned, or that'the defendant might be decreed to use 
and control the said balance -for the benefit of complainant, 
and account. to him for the profits and gains thereof. 

The defendant, in his answer, admitted all the material 
facts charged in. the bill, in reference* to the creation of: the 
fund, -his. appointment as trustee, and the reception of said 
fund. He exhibited a schedule ‘of moneys advanced by him 
for complainant, amounting in’ the aggregate to some twenty- 
three hundred dollars. “To’ the answer wWas-also attached a 
schedule. of his debts, as furnished by complainant to the lega- 
tees, under the will of Thomas W. Napiér, previous to the 
creation of ‘the fund, amounting in the ‘aggrégate, to some 
$9,000.00, exceeding largely the true amount of complain- 
ant’s indebtedness, and which; the answer charges, operated as 
a fraud upon the: contributors to he nex for the a 
ment of his debts.  —Ss_ 

In his. answer, defendant claimed 20 per ‘cent. upon the 
amount disbursed by him, ‘as a compensation for his services 
in executing the trust confided to him. 

The answer charged, that defendant ‘was vested ‘with dis- 
cretion. On the trial, complainant introduced the agreement 
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entered into » IE the contributors to the fund and Rt his 
case. 

The defendant then read in "elise! ‘the schedule of 
nioneys disbursed by. him in payment of complainant’s debts. 

He then proposed to read in evidénce, the schedule which 
complainant had made’ ouf-and furnished of his idebtednéss 
previous to the creation of the relief fund. Complainant 
objected to -its’ introduction. - The Court sustained the  objec- 
tion, and counsel. for defendant: excepted: 

Defendant. then proposed to prove, by Thomas Napier and 
Nathan C. Munroe, that. the paper attached as an exhibit to 
his answer, was furnished to the said Thomas Napier, by com- 
plainant’ before the fund. was created, as a list. of his debts, 

and at the request of the said ‘Thomas Napier, and which 
"paper was used by the legatees under the will as the dats by 
which they were governed: in their contributions. 

‘The Court, on motion of complainant’ s counsel, ruled out 
the evidence, and counsel for defendant excepted. 

Counsel for defendant requested the Court to charge the 
Jury, that whatever ainount they might find remaining in de- 
fendant’s hands, as.a balance of the. $5000. 00 fund, after the 
extliigiishmant. of complainant’s debts, was an unliquidated 
demand, and not entitled to draw interest; which charge the 
Court refused to give, but did charge, that said fund, after the 
expriration of a reasonable time for*the defendant to extin- 
guish complainant’s debts, was entitled to draw interest. 

‘To which. charge and refusal: to charge, counsel for defend- 
ant excepted; and upon-these exceptions has assigned error. 


CHAPEL, for plaintiff in error. 
R. HarpEMan, for defendant in error. $ 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] We will not stop to inquire whether it lies in the 
mouth of the trustee who has accepted the trust created by 
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this deed, to resort tothe défenee which he seeks t6 set up to 
defeat. the complainant’s recovery. -Grant. that there was 
fraud practised by- the donee, so far:as extinguishing the 
amount of his liabilities is concerned, the donors who contri- 

: buted this find are-not, complaining. Can he avail himself of 
the fraud to avoid aecounting ? 

Another interesting question, well denerving of examination, 
is this: if the. trustee has, in the exercise of the discretion — 
delegated -to him, settled the claims against the trust fund at 
a discount, will itnot accrue for the benefit of the cestui que 
trust 2. Is he not entitled to be subrogated to the, tights of 
the creditors for the full amount of-their demands upon this 
fund of $5,000? . Green vs. Winters, 1 John. Ch. Rep..27. 
MeClanahans, vs, Henderson; 2.A.-K. Marshall, 389. _Kel- 
log vs. Wood, 4 Paige, 578.. Parkist vs: Alecander, 1 Johns. 
Ch. Rep. 394, Holdridge vs. Gillespie, 2 Johns. Ch. Rep. 
30. - Hart vs. Len Eyck, 4Fohns: Ch. Rep. 104.. Davoree 
vs. Fanning, 2. Johns. ais ‘Rep. 457. Matthews ve. Drayard, | 
3 Desseaus. Se ats 

But we waive these grounds. 

When this deed of trust was before this Seal’ at. this Soa 
in 1849;. upon a demurrer to the bill, we held, that the com- 
plainant was entitled. to the inexpenied balance of the $5,000 
which had been set apart for the payment of his debts. out of 
the general ; fund of: $15,000 contributed by. the residuary lega- 
tees under the will of Thomas Napier, senior, for his use and 

_ benefit. - And, “in our judgment, this construction of the in- 
strument is conclusive upon all the. apenas: raised -upon this 
record. 6 Geo. Rep: 404. ~ 

_ It was the leading intent of -the. eas in cbedienge to 
the dying wishes and injunction of their deceased father, as 
well as in accordance with their own feelings, to raise-and ap- 

propriate the gross amount of $15,000-for. the benefit.of their 
brother, who had been accidentally excluded, by the will of their 
common. parent, from participating in the common patrimony. 
The designation of $5,000 for the payment of his debts out 
of this fund, was a mere secondary matter, and made in subor- 
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dination to the main. object. They supposed, from the state- 
ment, which at their request, he supplied, that it would re- 
quire $5,000 to pay his debts—they limited the fund to be 
taken out of the $15,000 to that: sum ; and the residue com- 
puted to. be sureof $10,000: still. “he whole *esidue, be it 
that or more, is: expressly vested i in the trustee ‘for his support 
and maintenance. And we: have already adjudged that’ this 
residue shall.go to him. And ‘whether the amount demanded 


- forthe payment of William Napier’s debts was over or,under- 


rated, either by. him or thé: donors, by mistake or otherwise, is 
obviously, i in, this view of. the subject, a matter of no earthly 


-consequerice ; -and fraud or ‘no. fraud, in ascertaining | the ag- 
-gregate. indebtedness: of the beneficiary of: this provision, is 


an immaterial-issue, and cannot affect the “result, so far as the 


liability of the defendant is concerned, . "Phe less the creditors 


get, the-more will. beleft. in the liands ' of the. trustee for his 
cestui que trust. - Tn any: ‘event, he cannot-be injured. And 
the donors, we aré.sure, will not regret that less is. needed to 
relieve their brother. from his enthralmént than they anticipa- 
ted. They ought to rejoice rather, that they were misled in 


this particular: -Far, better far; that their bounty should go 


to'their blood-kin than to the blood-suckers who sought to de- 


-vour him. This remark is not intended for his bona fide. cre- 


ditors. : 
Had this inisteiment, a iaaet of which I have appended to 


' this opinion, been drawn’ differently, viz: First, creating a 
- fund of $10,000 to. be ‘vested in the trustee for the benefit of 


the -eestui que trust,and then contributing $5,000 to be ap- 
plied to the satisfaction of his debts, or so. much thereof as 
might’ be required for that-purpose, and out of the latter fund 


@ surplus-had-remained, after the execution of the trust ; in 


that event, it- might have been contended with some plausibili- 


“ty at least, that this surplus would, from construction of law, 
“have reverted to thedonors.*~ For, thetrue doctrine{upon this 
“ subject, weapprehend to be this: that if he who was before 


A Ai ‘ ; } Fra. 
*See note at the conclusion of this opinion 
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possessed of the whole, carves out of it a part, and grants it 
away, whatever is not granted remains in the donor. Black- 
stone, title Reversion. But such, we repeat, is not this case. 
But. on the contrary, the tnanifest' design of this deed is to 
raise and. invest by voluntary contributions $15,000 for the 
complainant's benefit, and to- devote so much of this fund only 
as may be neaded to relieve him from his embarrassments ; 
that being: justly considered indisputably necessary for the 
respectability as well- as comfort, of their portionless relative. 
Withthis interpretation of the deed, the second point, as 
to interest, becotnes a” plain one. Tt is admitted that the 
trustee, was liable. for ‘interest on. the $10,000, whether he 
made: it: or: not.:- If then, the remainder of the $5,000, after 
the debts ure extinguished, is fo be added to the $10,000 and 
enployod i in the same way, that is, for the use and support of 
thié, cestuz quetrust, it follows of course, that it will-bear inte- 
rest from the” time that: all the debts are paid ; so that the 
question. mooted inthe discussion; as to whether. or not this 
balance: ig 2 lig widated demand or:an ‘open account, in contem- 
plation. ,of' our Statute, ‘does not arise. The balance in the 
hatids“of- the tr ustee bears interest. from’ the time it is; relieved 
from, the’ in¢umbrance of the debts, not because it is a ligui- 
dated: demarid, but: because it is a trust fund to be managed 
by the trusi¢e.s0 as to make interest, and for which he ‘is lia- 
ble fo pay ‘interest even: “for his failure so to- use it, unless ‘he 
rendérs ‘some: satisfactory excuse. Here there can be none, 
for’ it. is, conceded in-the argument, that his note of $5,000 
due the estate of hig father, and bearing ‘interest, has: been 
surtenderéd up to” hit to meet this liability for the ‘debe of 
the cestul gue trust ander ‘the deed.” 
Suldgment affirmed. oe ye 3 


Nope It. ‘is ‘porsttle that. the: jnstrument in its present dies miny admit 
of this teading- We is mek; ‘however, its. plain purport, especially when we 
take intg ‘consideration the avowed motives which prompted the parties to 
“male iti ~ Besides the deed ‘is to ‘be.taken most ‘Strongly aml er 
nantors, and in favor of the: cestui que tfust. 

“VOL: xir 82 
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. (copy.)” 
Srare or GroreisA, Biss County : 

‘Thomas Napier, deceased, late of. said’ Arta 3 of Bibb, i in “stig State afore- 
said, haying, by his last will and testament, subjected the mass and residue 
of lis estate toa division into sett parts: wherefore, one part is bequeathed 
to his'son; Leroy Napier ; one to his son, Skelton Napier ; one to’ his daugh- 
ter Tabitha, the.wife of Nathan C. Munree;-one to the children of hisde- 

- ceased daughter, Sarah Harvey, which children are, Amanda Malvina, the 
wife of John ’D. Stell ; Helen, ‘the wife of ‘Oliver W. Cox, and Tabitha, the 
wife of Myron Bartlett. One part, to’ trustees in said will name:l,to wit : 
Leroy Napier, | Skelton Napier; and Nathan OC. Munroe; in trust for the tes- 
tator’s son, Thomas T. Napier,.and the wife and children of the ‘said Thomas 
T.; and one part t2 trustees in said will named, to wit: Thomas T, N apier, Le- 
roy Napier, Skelton Napier and Nathan. C. “Munroe, i in. trust for the sole and 
seperate use of his daughter Martha, the wife of Henly Varnér, under certain 
limitations in said last will expressed ; aud the said Thomas Napier, deceased, 
having during his last illness, declared it to be his wish andi injunction, that out 

‘of the above mentioned mags and residue of his estate, a reasonable amount 
shouldbe set apart and secured a8 a fund for the maintenance and-support of 

-his son, William Napier, and the undersigned legatees ifiterested undér the last 
will aforesaid, in the said mass and residue ‘of the testator’s estate, being 
desirous of carrying into effect the wishes and injuuicticns of the Said‘Thom- 
as ‘Napier, deceased, so declared as aforesaid, and also according ourselves 
fully i in the feelings: of the said deceased towards the’ said. “William—This 

_ indenture, therefore, witnesseth, that. the said Leroy Napier, Skelton Napier, 

Nathan C. Munroe and his wife, Tabitha; John D. Stell and his wife, Aman- 
‘da Malyina; Oliver W. Cox and his wife, Helen; Myron. Bartlett and this 

. wife, Tabitha ; the said Leroy Napier, ‘Skelton Napier and Nathan C. Munroe 

“trustees as ‘aferetaid for’ the said Thomas T. Napier and his wife and ‘chil- 
-dren, with the assent of the said Thomas T, and’ the said, Thomas 7: Na- 
pie r, Leroy Napier, Skelton Napier, and ‘Nathan . C. Munroe as trustees for 

Martha, Varner % as aforesaid, and with her assent, and that, of her; Jwuskand, 

: Henley Varner, signified ‘by their becoming parties ‘to this instrument and 

~ joini1g- in the covenants of the same, have mutually. covenanted ;with éne 
‘another, _ and’ do hereby ‘mutually covenaht and agrée ‘with’ one ‘another, to 

_ raise 'a fund. of fifteen: thousand dollars forthwith by. eqiiitable contributions 
from the aforementioned mass and. résidué of the teatator’s ‘estate, propor- 
tioned to. the. amount of, our respective interests . ib said ihass ‘and residue, 
that.is to say, to the making up of the said fund of fifteen ‘thousand dollars. 
The said Leroy Napier covenants and agrees to-pay and contribute the sum 

_ of, twenty-five hundred dollars, The said. Skelton Napier covenants to pay 
and. coutribute. the sum olf twanty- five’ hundred” dollars. ‘The said Nathan 
_ Q: Munroe, in right of his wife Tabitha, covenants, ‘and: agrees to pay. and 
 pontribute the Bi of twenty-five hundred. dollars’ ~The saidJohu D, Stell, 
in right of-his wife Amanda Malvina; the said Oliver W. Cox, in right of 
his wife Helen Cox, and the said: Myron Bartlett; in right, of his wife Tabi- 
tha, covenant and.agree to pay, ract, the sum of eight hundred and thirty 
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three dollars and thirty-three and a third cents, making twenty-five hundred 
dollars for the fliree. And the said Thomas T. Napier, Skelton Napier, 
Leroy Napier.and Nathan C. Munroe, trustees, as aforesaid, for Martha 
Varner, covenant and-agree as such trustees, and with the assent of the 
said Martha and her husband, Henly Varner, as hereinbefore ' stated, cove. 
nant and agree to pay and ooutelbuke the sum of twenty-five hundred dollars. 
And the said Leroy Napier, Skelton Napier and Nathan.C. Munroe, as trus- 
tees of Thomas T. Napier and his wife and children, under said last will, 
covenant and agree, with the assent of the said Thomas T. Napier, to pay 
and contribute as trustees for the said Thomas T. and his wife and children, 
the sum of twenty-five hundred do.lars, And the aforenamed covenanting 
parties.do further covenant and agree to pay, each, his share in proportion 
as above stated of said fund of fifteen thousand dollars, forthwith into the 
hands of Leroy Napier. And they further covenant and agree that the said 
sum of fifteen thousand dollars so paid into the hands constitute a trust: 
fund in his hands and vest in him as trustee, and not otherwise, for the fol- 
lowing purposes, and. subject to the following trusts, namely : to apply five 
thousand dollars thereof, and not more, to the disenthralment of the said 
William Napier from the debts which he now owes, said Leroy Napier to 
judge of the justness of the debts which may be presented to him for pay- 
ment, and.of the order and proportion in which they shall be paid, but in 
no event shall more than five thousand dollars be'taken from said fund of 
fifteen thousand dollars fur the payment of existing debts. The residue of 
said fund of fifteen thousand dollars, to wit: the sum of ten thousand.dol- 
lars, to be vested in and managed by the said Leroy Napier, as trustee, for 
the use, benefit and support of the said William Napier, the same to he in- 
vested and employed by him in such manner as to him shall be deemed best 
and most judicious, and the annual profits to be applied by the said Leroy 
Napier to the support and maintenance of the said William Napier; but in 
no event shall the principal sum of ten thousand dollars be encroached 
upon or diminished by said trustee for the purpose of providing. for the 
support and maintenance of the said William, but the same shall be kept 
asan entire and productive fund for that purpose. And it isfurther stipu- 
lated; covenanted and agreed by and and between the parties hereto, that 
if at any future time the said Leroy Napier shall be of opinion that said fund. 
may be prudently’ and safely given up and delivered over to the direct and im- 
mediate possession and management of said William without danger of the 
same being by him mismanaged and spent, then the said Leroy shall be au- 
thorized in his discretion, to pay and deliver over to the said William the 
said fund of ten thousand dollars, in whatever shape it may then exist or 
be invested, and-to put an end to his said trusteeship hereby created. Antt. 
it is further covenanted, stipulated and agreed, that the said Leroy Napier, 
during the continuance of his trusteeship, shall have absolute diseretion-asito 
the mode of investing and employing the trust fund committed to his hands, 
And he shall also have. power to commit said trust. to such other persomor 
persons as he may judge proper, by deed, or by his last will and testament. 
in writing. And the said Leroy Napier hereby agrees to accept and dis- 
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charge the trusts hereby created and reposed in him. And it is further 
stipulated and agreed, that the office of the said Leroy Napier as trustee 
as aforesaid, and his estate, powers and duties as such, shall be-considered 
as having vested and taken effect, to all intents and purposes, immediately 
from and after the execution of this instrument. 
In witness whereof, we and each of us have hereunto s2t our hands and 
seals, this"third day of April, 1840. 
Tuomas T, Naprer, [1. s.] 
Leroy Napier, [1. s.] 
Sxetron Napigr, [1's ] 
Natsan C. Munroe, [L. s.] 
Leroy Napier, [t. s. | Trustees for Thos. 
Sxetton Napier, [L.s.] te Napier and 
Nataan C. Munror, [t.8.} ) family, 
Witnesses to-the signatures of Thomas T. Napier, 
Leroy Napier, Skelton aie and Nathan C. 
Munroe, trustees for Thomas T. Napier and family. 
G. B. Caguart, 
J. H. Taytor, vn. P. ¢ 
Heniey Varner, [t. s.} 
Marrna C. Varner, [L. s.] 
Ottver W. Cox, [1.8] 
Witnesses to the signatures of Henley Varner, Martha 
C. Varner and Oliver W. Cox. 
Joun A. ELIs, 
H. J. Wiu1aMs, J. 1. c. Henry County. 
Jno. D. Szect, [1. s.] 
Witnesses to the signature of has D. Stell, t : 
Benyamin Morgis, 
James Knorrt, J. P- 
M. Bagtiert, [1. s.] 


B. H. Movtraig, . 
Perer Soiomay, X. P. 


We the undersigned do hereby ratify and confirm the covenants, acts 
and doings of Leroy Napier, Skelton Napier and Nathan C. Munroe, 
trustees under the last will and testament of Thomas Napier, deceased, so 
far-as relates to the intents and purposes mentioned in the foregoing instru- 
ment. Witness our hands and seals, at Macon, this 9th day of March, 1842. 
James L, DeLanney, [1. s.] 
Ws. L. Maxwent, [1. s.] 
Exiza B, Napier. [1. s.] 


Witnesses to the signature of M. Bartlett, 


Attest. : 
J.L. Savrspory, — 
J. L. Owen, J. P. 
Georers, Fres County : 
‘We the undersigned do hereby ratify and confirm the covenants, acta 
and doings of Leroy Napier, Skelton Napier and Nathan C. Munroe, trustees, 
undér the last will and testament of Thomas Napier, decéased, so far. as re- 
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lates to the intents.and purposes mentioned i in the within and foregoing in- 
sttument, “Witness our hands and. seals, at’ meee, this — day of Many, 
A. D. 1845. 
A. W? Marte, [1 ‘s] 
Tuomas: C. Napier. [t. s.] 
Signed, sealed and: delivered i in the presence: of — ate, ‘ee 
Perer Soomay, a ret 
Dav Rem,-3.°P. 
Grorera, Briss County: 

I, Leroy Napier, as trustee for W. T. W. Napier, have received of ‘Thomas 
T. Napier, executor of Thomas Napier, deceased, ten thousand dollars, as 
in terms of the understanding of the legatees parties to the within instrument, 

‘this 30th March,.1842. © The ten thousand dollars méntioned above was given 
in Conmenegent Bank stock, (say one hundred shares.) 
‘Laroy. Narizr. . 

Recorded June (7th,.1845,._ ; 





ot 


No. 32. JEFFERSON Cx. THOMASSON, aibaiitstediee of Little- 
ton Thomasson, plaintiff in error, vs. Joun Ww. _DRisKent, 
petendsetins error.- | : A : 


[1.]} The certificate of a Clerk of the. Infetior Court, iti =e to. any mat- 
ter, or thing, pertaining to his office, should. be certified under his hand 
‘and. seal of office, if, there be.one;. if not, then’ under his-private seal, to © 
make the same competent evidence; secaeslingy té the wr ef the 
“Act of 1880, “ wii a 


[2} It: is. not competent to. prove the contents ‘ot a-will be parol. 


[3.] The admissions. of an- administrator, made before he was appointed 
such, are not admissible to. prejudice or affect the rights and. interests of 
the heirs and creditors of the estate represented by him, 

[4.| The answers to cross-interrogatories, though not offered by the party 
who had them executed, may. be read by the adverse party, for the pur- 
pose of laying the foundation for impeaching the same witness whose tes- 
timony taken under another commission, -has been read to the Jury—the 
Court allowing the other party to read the direct interrogatories. 

[5.] When the foundation has been laid for impeaching &. witness, on” the: 
ground ofhaving made different or contradictory statements, by inquiring 
as to the time, place, &c. is required by the rule, the witness called to prove 
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the different saseaanl, will not be sopficiod te, any particular time. The 
rule which requiresttime and place to-be stated, is intended for the benefit 
of the witness sought to be impeached, so as to refresh his recollection, or 


explain the matter, if he can, © 


Trover, in Spalding Superior Court. Tried: before Judge 
StaRKE. November Term, 1852. 


This was an action of trover, brought: by the plaintiff in er- 
ror against the defendant in error, for the, recovery of six ne- 
geoes, Priscilla and her five children. 

The defendant filed the pleas of. general issue and the 
Statute of Limitations, — 

There was much, and conflicting testimony introduced. 
The plaintiff proved the possession of the negroes by the.de- 
fendant, their value, and demand and refusal, and read in evi- 
dence his letters of administration, and closed his case. 

James Betts sworn for defendant, testified that he was: the 
brother of. Mrs. ‘Thomasson, mother of plaintiff and defend- 
ant. She was the daughter of Abram Betts, deceased. Her 
first husband was. John. Driskell, father of the defendant. 
Knew the girl Priscilla; first-saw her in possession of: his 
father. A few days after he bought her, she went-into the 
possession of John Driskell, in- 1812, or ‘18, who-was then 
married to his sister, Mrs."Thomasson. Up to 1816, she was 
occasionally in possession of witness’ father. After 1816, she 
remained -in possession of Driskell until his death in 1819; 
she then remained in possession of the widow until 1821, 
when Mrs. Driskell. married. Thomasson, plaintiff's intestate. 
In 1827, Mrs. Thomasson, witness, and Littleton Thomasson 
had a-conversation. ‘The former said to.\'Thomasson that she 
wished the property coming from her father’s estate to be di- 
vided equally between her two sets. of children, by Driskell 
and Thomasson. ‘The latter said he would’ not consent to it, 
and remarked to:her that when he married her he had noth- 
ing. He named the negroes and other property, and said 
that “ what you had at the time we married, was for her and 
her Driskell children, but what is now coming from. your 
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fathers estate, I claim for myself. and children.’ She was 
not satisfied, and Thomasson said ~he would pay the Driskell 
children five hundred dollars out:of his estate, to make them 
equal, and gave witness an order to pay that sum to them as 
executor of his fathers estate. Witness then asked him if he 
relinquished all claim “to Priscilla? Thomasson said he did. 
Witness’ father died in 1826. Uncertain whether Priscilla had 
any children at the time of the conversation. 

Joseph Betts sworn, corroborated the testimony of Abram 
Betis, his brother. 

Defendant closed, and plaintiff in rebuttal read ‘in evidence 
the will of John Driskell, made in May, 1816, in which noth- 
ing was said relative to Priscilla. 

Plaintiff then proposed to read in evidence a certificate at- 
tached to the answers of Richard J. Loyal, Clerk of the In- 
ferior Court of Jasper County, to interrogatories, in substance, 
‘that all the property, witness found by an examination of the 

tax-books in his office, given in by J ohn Driskell from 1813 to 
1816, was a lotof land.”’ 

Counsel for defendant objected: . The Court sustained the 
objection, and counsel for plaintiff excepted. 

Nancy Thomasson, the mother of the:parties, having first 
relinquished her interest, sworn—testified’ in substance, that 
her father, Abram Betts, loaned the negro woman Priscilla, 
when a girl, to her as a nurse; that John Driskell never 
claimed said negro as his own; that. Littleton Thomasson, 
her: husband, paid the Driskell boys, $500; because nothing 
was left to them by her father’s will. Counsel for plaintiff 
proposed to read the following part..of her answers, “ Thom- 
asson gave Leah Driskell nothing, because by the will of Abram 
Betts, she had left to.her a negro girl named Mary, the child 
of Sylla.” 

To which defendant's counsel objected. The Court sustain- 
ed the objection, and counsel for plaintiff excepted. 

Neither-of witness’ husbands claimed the negro, and it was 
admitted by all, that witness held the negro as a loan until 
her father’s death, - 
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Witness has no recollection of telling John Robinson that’ 
her fathér had ‘given Sylla to-her when she was a child. 

Plaintiff then proposed to prove by John C.Gibson, “ That 
Leah Driskell, now Davis, is the daughter of John Driskell 
deceased, and sister of the defendant; that she received a leg- 
acy under the will- of her grandfather -Abram Betts, and 
that it was a negro child named. Mary, the daughter of Priscil- 
la, andthe negro received by Leah, was born after the death 
of John Driskell,” To which counsel for defendant objected. 
The Court sustained the. objection, and counsel for plaintiff ex- 
cepted. © 
The will of Abram Betts was then read in’ evidence, in 
which was the following clause : “I give unto Nancy Thomas- 
son one negro girl isiuned Priscilla, ‘and her increase,, all but 
her first child named 1 Mary; that, I give'to Leah Driskell, 
when she comes of ‘age,’ 

Plaintiff proposed to ‘prove by Reason Blesset, that a num- 
ber of years before defendant administered on his: father’s es- 
tate, witness heard defendant express some anxiety relative to 
a rumor that.4n administration would be had upon, Littleton 
Thomasson’s estate, “and said that” if the land and negroes 
were divided between the Thomasson children, there: would 
not be sufficient left to-support his mother.” 

Counsel for defendant: objected. \.'Phe Court‘sustained ’ the 
objection, and counsel for plaintiff excepted. 

Plaintiff then proposed to ‘prove a ‘conversation, by Bly 
Bruce, between witness and Driskell, and the latter and. Thom- 
asson, the plaintiff, in which Thomasson claimed the negro Pris- 
cilla, and Driskell stated that he received-two hundred dollars 
from his father’s estate, and it was all-to which he was entitled. 

Counsel for. defendant objected. “The Court’ sustained the 
objection, on the ground that the alleged conversations were 
had many years before defendant administered upon his fa- 
ther’s estate. And ‘counsel for plaintiff excepted.’ 

Defendant then read in evidence:his letters of administra- 
tion on his fathers estate, dated’in July,-1852.  — 

Defendant then proposed to read in evidence the answers 
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of Nancy Thomasson to certain cross-interrogatories in one 
of the setts taken out for her, (offering to read the direct 
ones,) for the purpose of impéaching her. Counsel for plain- 
tiff objected. The Court overruled the objection, and counsel 
for plaintiff excepted. 

In these answers, the witness denied that she ever claimed 
the negro Priscilla as the property of her first children, or 
that she ever stated to any one that her father had given Pris- 
cilla to her when she (Priscilla) was a girl. 

Defendant proposed to read the-answers of John Robinson, 
to interrogatories, to impeach Nancy Thomasson. Counsel 
for plaintiff objected, on the ground that Robinson did not 
state the time the conversation about which he testifies took 
place.” The Court overruled the objection, and counsel for 
plaintiff excepted. 

The Jury found a verdict for the defendant. 

Whereupon counsel for plaintiff moved for a new trial, upon 
several grounds, all predecated upon the exceptions taken in 
the progress of the trial. 

The Court refused to grant the new trial, and this decision 
is brought up for review. 


McCune and Harmay, for plaintiff in error. 
A. R. Moors, for defendant in error. 
By the Court.—WarneEr, J. delivering the opinion. 


[1.] The first exception taken to the ruling of the Court 
below is, the rejection of the certificate of Richard J. Loyall, 
Clerk of the Inferior Court of Jasper County, as to the taxa- 
ble property given in by John Driskell, as appeared from the 
tax-books in his office. The certificate offered in evidence was 
not under the seal of the Court, or the Clerk’s private seal, 
and was properly rejected by the Court. See Act1830, Prince, 
220. 

[2.] The second exception is, the rejection of that part of Nan- 
cy Thomasson’s testimony in which she states the contents of 
VOL. xu 33 
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Abram Betts’ will, in relation to the bequest of Mary the 
child of Sylla. The will itself was the highest and best 
evidence of the bequests contained in it, and parol: evidence 
thereof was’ properly ruled out by the Court. : 

The third exception is to the answer of John C. Gibson, 
offered to prove that Leah’ Davis was the daughter of John 
Driskell, - and-sister of the defendant, and that she received a 
legacy under the will of Abram Betts, of a negro named Mary, 
&e. Wedo not perceive the relevancy-of the first part of 
the testimony to the question in issue between the parties; 
but it was properly ruled out by the Court, on the -ground 
that the latter part of it was an attempt to prove by parol 
the contents of Abram Betts’ avill. 

[3.] The fourth exception is the rejection of the evidence 
of Reason Blessett, who was offered to prove tlie declarations 
of the defendant, in regard to the property in his possession, 
as administrator of his father’s estate, sometime prior. to his 
appointment.as such administrator. - An administrator cannot 
make any contract which will bind the estate of his intestate 
after his- death.  Toller’s “Exr’s, 134. Oneal vs. Abney, 
2 Baily’s Rep, 317. Upon principle, therefore, the admis- 
sion of an administrator, made before he was appointed, 
ought not to be received, to prejudice the rights of heirs and 
creditors, who are interested in the estate. 1 Greenleaf’s Ev. 
section 179. Plant vs. McEwen, 4 Connecticut Rep. 544. 
Doe ex dem,’ Hornby vs. Glenn, 28 Common Law Rep. 33. 
There was no error in ruling out this evidence, nor that of 
Boyce, which comes within the same rule. 

[4.] The next exception is, that the Court allowed the defend- 
ant to read.a portion of the cross-interrogatories of Nancy 
Thomasson, which had not been read, for the purpose of lay- 
ing the foundation of impeaching her testimony taken by anoth- 
er commission, and which had been read by the plaintiff, at the 
trial. This evidence was offered to show to the Court, that 
the rule which required that the attention of the witness had 
been called to the particular facts, time, and place, when, and 
where the conversation was had, in which they proposed to 
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show by other witnesses, was different “from what she stated 
it, had been complied with. 

If the witness had been in Court, it would have been.com- 
petent for the defendant to have asked her the same question, 
for the purpose contemplated ; the witness not being in Court, 
but her answers being there, to the proper question propound- 
ed to her, there was no legal objection to read the cross-inter- 

rogatories, and her answers thereto for the object stated; 
especially, as the Court allowed the adverse party to read the 
direct interrogatories, if they wished to do so. There was no 
question made, the record states, as to the identity of the wit- 
ness. . 

[5.] The testimony of Robinson was also. properly admitted 
to the Jury, though it was objected to, on the ground that he 
did not state the time the conversation took place with Nancy 
Thomasson. Mrs. Thomasson stated, in answer to the ques- 
tion, whether she did not in the fall of the’ year 1827, in 
Jasper County, at her place of residence, tell John Robinson, 
that she could not sell Priscilla to him, because she was given 
to her when a child, and that she raised her; “ that she did 
tell John Robinson, that she could not sell, nor swap Priscilla, 
because her father had given the negro to her im his will, but 
not when she was achild.’’ Robinson states, that at the house 
of Mrs. Thomasson and her husband’s, where he stayed all 
night, Mrs. Thomasson said “ she could not, nor would not 
part with Priscilla, for the reason her father had given the 
negro to her when a child, and she had raised her, and she 
would not part from her on any terms whatever.” 

The rule in regard to time and place, &c. applies to the 
witness whose testimony is sought to he impeached, and not 
to the witness who is ealled to prove the contradictory state- 
ments. She denied she had ever said to Robinson, or any one 
else, that her father had given the negro to her when a child. 
Robinson was introduced to prove she did tell him so. If she 
ever did tell him so, the time and place is not material; but the 
time and place in the question, when put to her, to lay the 
foundation for impeaching her testimony, is material, in order 
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to refresh her recollection, and enable her ue explain the mat- 
ter if she could. 
We find no error in“ the rulings of the Court in this case, 
which will‘authorize us to. control: its discretion, in refusing 
the motion for anew trial. 
Let the judgment of the Court below be affirmed. 





No. 83.—Sprncer Riney, plaintiff in error, vs. RoBERT 
JOHNSTON, defendant in error. 


[1-] When an injury to a person is effected by a regular process of a Court 
of competent jurisdiction, case is the remedy, and trespass is not sustaina- 
ble, although th> process may have been maliciously adopted. 

[2.] If the process is irregular, then the remedy against the Magistrate issu- 
ing it is trespass. But the remedy against the person who procures, upon 
insufficient information, a process to issue to search the house of another, 
is case.- And in an action for causing the warrant to issue, it is necessary 
that the plaintiff show the want of probable cause, and it is competent 
for the defendant to prove any fact or circumstance which will show the 
existence of probable cause, and which will rebut the presumption of mal- 
ice. 

[3.] An attorney is not a competent witness to testify for or against his cli- 
ent, as toany matter or thing, the knowledge of which he derived from 
his client, or acquired during the existence of the relation of client and 
attorney, in the suit in which he is engaged. 


Trespass, in Bibb Superior Court. Tried before Judge Pow- 
ERS. ——— Term, 1852. — 


The facts of this case are sufficiently embodied in the decis- 
ion of the Court. 


Srusss & Hiu1, and RutHeRForD, for plaintiff in error. 


HARDEMAN, and oom, Nisset & Pox, for defendant in er- 
ror. 
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By the Court—Nispxt, J. delivering the opinion. 


[1.] I apprehend that most of the exceptions taken in this 
bill may be disposed of in the consideration of that one which 
is founded on the charge of the Court. The charge was, 
“that the search warrant issued by said Brown, Justice, was 
a valid and legal warrant, and the affidavit made for the pro- 
curement of the same by the defendant, was valid and suff- 
cient, and it was for the plaintiff to satisfy the Jury by evi- 
dence that said warrant was sued out without reasonable or 
probable cause ; and if it was so sued out, then they must find 
for the plaintiff something. If otherwise, then they must find 
for the defendant.” Whether the Court was right or not, in 
ruling that the affidavit and warrant were valid and sufficient, 
is immaterial; for whether they were valid or void upon their 
face, in either event, the rule laid down by the Court as to the 
necessity of the plaintiff below showing the want of probable 
cause, is the rule applicable to this case. The first count is 
plainly in case, and the others bear a mixed character of tres- 
pass and case. It was treated as an action on the case by the 
Court below, and so far as I can learn by the counsel also ; 
for the record furnishes no evidence that any point was made 
before the Court involving the character of the action. The 
Court made no decision on its character, and we are not called 
upon to make any. It is true that the counsel have made here 
such a question, (as we shall see,) but we treat the action as 
we find it was considered below—that is, as an action in case 
for the recovery of damages for maliciously and without prob- 
able cause, causing a search warrant to issue against the plain- 
tiff. The argument of counsel for the plaintiff in error, is that 
his action is trespass, and being so, the ruling of the Court 
requiring the plaintiff below to prove probable cause, was erro- 
neous- In an action of trespass for causing a search warrant 
to issue upon an insufficient affidavit, say the counsel, the 
plaintiff is not bound to show the absence of probable cause, 
and the defendant cannot defend by proof of probable cause 
and the absence of malice. Hence they find it necessary to 
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controvert the ruling of the Court that the affidavit and war- 
rant were sufficient, and taking that to be error, and assuming 
that their action is trespass, they are-in position to assail the 
decision of the Court that plaintiff below must. prove -the ab- 
sence of probable cause. Now, as before stated, we are bound 
to considef this action as in case; for the questions. made for 
our review, seem to have grown out of a concession on all 
hands on the trial, that it was case. We know nothing of the 
cause, except what we learn through the record.. The legal 
truth, however, of the whole matter is, that if the Court was 
‘right in holding this to be a regular process, then case was the 
proper remedy, and his farther ruling that want of probable 
cause must be shown, was right. The rule is, that when an 
injury to a person is effected by regular process of a Court of 
competent jurisdiction, case is the proper remedy, and tres- 
pass is not sustainable, although the process may have been 
maliciously adopted. Belk vs. Broadbent etux. 3 T. R. 
185.- Boot vs. Cooper, 1 T. BR. 535. Cooper et al. vs. 
Booths, 3 Esp. R. 135. Waltern vs. Freeman, Hob. 266. 
Gofford vs. Woodgate, 11 Hast. 297 ; 1 Camp. 285; 1 Chit- 
ty’s Plead. 136 ; 2 Idem, 291, note M. 

[2.] Ifthe proceedings complained of are irregular, then 
the remedy against the Magistrate issuing them, is trespass. 
Morgan vs. Hughes, 2 T. R. 225. 1 Chitty’s Plead. 139, 
140. But the remedy against the person who procures, upon 
insufficient information, a process to issue to search the house 
of another, is case. Whilst the remedy against the Magis- 
trate in such a case is trespass, that against the informer is 
case. This question came up before the Court of King’s 
Bench, in the case of Elzee vs. Smith, under a state of facts al- 
most identical with the state of facts in this case. The plain- 
tiff brought case against one who had upon an affidavit, caused 
@ warrant to issue to search the house of the plaintiff. The 
defendant swore “that he had reason to suspect that several 
trees or parts of trees, had been stolen from the King’s 
forest of Hainault, and that they were carried to the premises 
of John Smith, carpenter, of Chigwell Row, and were there 
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concealed.” In error before the King’s Bench, one of the 
assignments was “that the complaint alleged in the declara- 
tion, stated a mere suspicion of felony and not a positive oath 
of an actual felony committed, and therefore the Justice was 
not warranted in issuing the warrant mentioned in said decla- 
ration, and if not, then trespass was the proper form of action, if 
any was sustainable against the defendant.’’ Upon the argu- 
ment, it was insisted that the Magistrate had no authority to 
issue the warrant upon the complaint, because the complain- 
ant had not sworn positively that his trees had been stolen, 
and that he and also the complainant wasciable only in tres- 
pass. The Court held that a positive oath that a felony has 
been committed, is not necessary to justify the Magistrate in 
granting his warrant to search the premises and apprehend 
the person of a party suspected of felony, and although it may 
be trespass in a Magistrate to issue an illegal warrant, yet it 
is case in the person who causes and procures such warrant to 
issue, if it is done maliciously or without reasonable or proba- 
ble cause. 

Holroyd, J. is reported to say, ‘if the warrant issued with- 
out due authority on the part of the Magistrate, that would be 
trespass in the Magistrate ; but it by no means follows that it 
is trespass in the party who, by laying the information before 
the Magistrate, is the cause or instrument on which the 
Magistrate acts in granting his warrant. He lays a 
statement before the Magistrate, of a suspicion of the 
goods being stolen, and that they were carried to the premises 
of the plaintiff, and there concealed, and he prays a search 
warrant to examine the plaintiff’s premises. He does not, 
from anything that appears on the face of the declaration 
pray this specific remedy by warrant for the apprehension of 
the plaintiff. Now, if the declaration had stated that the de- 
fendant had gone before the Magistrate and prayed for a 
search warrant on a specific charge of felony, then there might 
be some color for arguing that the declaration ought to have 
been in trespass.” 1 Dowling and Ryland, 97. 16 Eng. 
C. I. R. 19. In the case before us, the objection to the affi- 
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davit is that Mr. Johnston, the defendant in the suit, does not 
swear that the goods were stolen by Riley, the plaintiff. He 
only swears that he has reason. to believe and does verily 
believe that Spencer Riley has in his possession the articles 
which he describes. He does not pray a warrant -of any 
kind. The warrant issued was to search Riley’s house, and if 
any of the articles were found, to bring them and Riley be- 
fore the Magistrate to be dealt with according tolaw. The case 
of Elzee and Smith, goes farther. than this, and ‘states the 
complainant’s suspicion that the goods had been stolen from 
the King’s forest and concealed on the _premises of the plain- 
tiff. Here the charge against Riley, is that the defendant 
has reason to believe and does believe that’ the goods are in 
his possession. The defendant is farther from making a spe- 
cific charge of a felony in this case than was the defendant in 
that. Which specific charge Wr. J. Holroyd intimates, might 
make him liable in trespass. In that a warrant to search was 
prayed; in this no warrant of any kind is prayed. The decis- 
ion goes upon the ground that a Magistrate issuing a warrant 
illegally, does thereby do an injury to the person charged, imme- 
diately and directly. Whereas the injury done by the person 
who makes the complaint and causes the process to issue, is 
consequential upon his complaint. Upon principle and 
authority then, it seems to me that the defendant, John- 
ston, was liable only in case. If it be conceded that 
the process was illegal; the plaintiff can take nothing by 
that fact, because in that event Johnston would not be 
liable in trespass, but only in case. And in case he is sued. 
So in any event the ruling of the Court that plaintiff must 
show probable cause was right. In actions on the case for ma- 
licious prosecutions, it is not doubted but that plaintiff must 
show malice and want_of probable cause, and that the defend- 
ant may protect himself by pleading and proving the absence 
of malice, and the existence of probable cause. 

So much being settled, several exceptions to the evidence 
are easily disposed of. Whatever facts and circumstances 
which tend to sustain his defence of probable cause for making 
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the complaint upon which the warrant issued, the defendant 
was entitled to prove. To be yet more specific—whatever 
facts tended to show that he had probable cause to be- 
lieve that the letter written by Mr. Crawford, or his profes- 
sional card, or the receipt of his house given for the bonds, or 
either of these things, were in possession of Riley, were prove- 
able by the defendant. The defendant was a broker in the 
city of Philadelphia, and a man representing’ himself as Rob- 
ert J. Williams, after for several days attempting elsewhere 
to raise money upon bonds of the State of Georgia, to the 
amount of $65,000, transferred them to the house of which he 
was a member, as security for an advance of $6,000. In the 
course of this negotiation, the business card of the house 
was handed to Robert J. Williams, also a receipt for the 
bonds hypothecated, and a letter which he had previously ex- 
hibited to them, purporting to be a letter of introduction from 
the Hon. J. Crawford, to Baring, Brothers & Co. London. 
This card, receipt and letter, are the articles for which the 
warrant was sued out.. The bonds were soon ascertained to 
be forged. A bill of indictment was filed in the proper ‘Court 
in the City of Philadelphia against Robert J. Williams for 
forgery, and a demand made for him by the Governor of the 
State of Pennsylvania upon Geo. W. Towns, Governor of the 
State of Georgia, and in this demand the defendant, Johnston, 
was appointed the agent of the State of Pennsylvania, to re- 
ceive and take to that State him, the said Robert J. Williams. 
He repaired at once to Milledgeville, Geo. and delivered the 
demand to Gov. Towns. On account of various reasons which 
are detailed.in the évidence of His Excellency Gov. Towns, 
suspicion fell at ‘once upon the plaintiff, Riley, as being the 
man, who, under the name of Williams, had forged the bonds 
of the State, and transferred them to the house of R. Johnston 
& Co. Philadelphia. The Executive warrant was therefore 
issued for the arrest of Robert J. Williams alias Spencer Ri- 
ley, and delivered to Col. Smith, one of the Secretaries of the 
Executive Department, with instructions to go with the de- 
fendant, Johnston, to Macon, the residence of Riley, and to 
VOL, Xt 34 
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cause him to be arrested, if upon seeing him, Johnston would 
recognize him as the man who had negotiated the bonds in 
Philadelphia; with instructions farther, to take in behalf of 
the State, professional counsel.. Upon seeing Riley, Johnston 
recognized him as Robert J. Williams; the counsel of an emi- 
nent lawyer was taken in Macon, who conferred with Col. 
Smith and Johnston, in relation to the arrest of Riley; the 
Executive warrant was handed to the officer, and he was arrest- 
ed. The facts and circumstances which induced the Governor 
to believe that Riley was the man, and upon which he acted 
in inserting his name in the warrant, were all made known to 
Johnston at Milledgeville, but not until after the Executive 
warrant had issued. ‘ 

Under all these circumstances, Johnston made the informa- 
tion upon which the search warrant for the papers before de- 
scribed, issued, and which gaye rise to the case now under re- 
view. Now, it will be seen at a glance, that in showing prob- 
able cause, the first thing for the defendant to establish, was 
the identity of Riley with Williams, who had transferred the 
forged bonds to R. Johnston & Co. at Philadelphia. It was 
indeed, the fact upon which the defence rested, for the papers 
were delivered to a man calling himself Williams, and if Riley is 
identified as the man thus calling himself Williams, they were 
delivered to Riley, and proof of having delivered them to Riley, 
is a reasonable cause—a probable cause, for believing that they 
were still in. his possession. To prove the identity, it was ne- 
cessary to exhibit the transaction as it occurred in Philadel- 
phia ; the acts,-sayings and appearance of the man Williams. 
To this end the testimony of Drexel, Cromlein and Moss, was 
rightly admitted. 

To this end also, was correctly admitted, that part of the 
evidence of Governor Towns, and the testimony of Smith and 
Patton, which detailed facts and circumstances in relation to 
Riley, which seemed to connect him ‘with the transaction in 
Philadelphia. The: testimony of Nisbet was legal, to prove 
the bonds forged, and when proven not to be genuine, they 
also were admissible, as part and parcel of the illegal transac- 
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tion in the city of Philadelphia. The indictment—the demand 
of the Governor of Pennsylvania, in which the defendant was 
designated and duly constituted the agent of the State of 
Pennsylvania, were competent to shew with what view and to 
what end the defendant came to the State; to show that he 
came by authority of the Constitution and laws of the United 
States, in furtherance of public justice, and in obedience to an 
executive order of the Governor of Pennsylvania; and thus to 
remove any presumption of malice, raised by the fact of caus- 
ing the search warrant to be issued. In short, the history of 
the forgery and the negotiation of the forged bonds, with all 
its attendant circumstances—all the facts and all the circum- 
stances which served to identify Riley with the actor in Phila- 
delphia—the proceedings against Williams in Philadelphia— 
the demand—the executive warrant of Gov. Towns, in which 
Riley himself is named under aw alias, and the communications 
made to the defendant in Milledgeville, directing his attention 
to Riley, all legitimately, in our judgment, support-the defence 
of probable cause ;. and-I do not hesitate to. say, make out a 
case upon which no man could for one moment have hesitated 
to.act, through fear of damages for a malicious’ prosecution. 
The proof of identity is almost. irresistible—the mind labors 
unavailingly to resist the conclusion that Riley was the very 
man who perpetrated the fraud in Philadelphia. 

At the same time, it is but’ just to say, that by-unimpeach- 
ed and unimpeachable witnesses, it was proven that on the 
very day when the bonds were transferred to Johnston in Phil- 
adelphia, Riley was in Georgia. The case really presents one 
of those rare anomalies which. seems to confound the wisdom 
of Judges, and deny the potency of general laws, to insure 
the attainment of justice. Whilst this case must be determin- 
ed by those rules of the Common Law, which govern any oth- 
er case of malicious prosecution in causing a search: warrant to 
be issued, (for the causing of this warrant to issue was not a 
necessary part of the duty of the defendant as agent, to se- 
cure the arrest of Riley as a fugitive from the justice of the 
State of Pennsylvania,) yet inasmuch as it is in fact connect- 
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ed with a transaction which gave rise to a demand, under the 
Constitution and laws of the United States, of a fugitive from 
justice, we will not be laboriously astute to find reasons for 
sending it back. For among our strongest convictions, is that 
of the vital importance, both to public justice and to the per- 
manency of the Union, of a prompt and strict fulfilment of all 
the obligations which the Constitution of the United States 
imposes upon the authorities of the States, in all cases where 
it provides for the delivery of fugitives. Prepared to give 
full effect to the Constitution and laws of the Union, whenever 
our functions are rightfully invoked, we will take care, that we 
afford no pretext for their violation elsewhere. 

There are some exceptions to the evidence, which stand upon 
different grounds, and which I now proceed to notice. The 
testimony of Parker and Bloom was excepted to. ‘They prove 
that some’ years ago, Riley was employed by them to grant 
reverted lands upon shares, and-that a number of the grants 
taken out by him were pronounced spurious at the departments 
in Milledgeville. To these grants, the seal of the State, im- 
pressed on wax, was attached, which seal Col. Parker says was 
purloined. - To the forged bonds, the seal of the State in wax, 
was-also attached. This circumstance was calculated to show 
that Riley was the perpetrator of the fraud in Philadelphia, 
under the name of - Williams, and.on that account, the testi- 
mony-in relation to the illegal grants was admissible. 

- [8.] The testimony of Mr. Stubbs,..was clearly incompetent. 
He states that he had not been employed by Mr. Riley, at 
the time when. he had the interview with» Mr. Johnston; but 
that he expected to be if there should be a suit. Also, that 
he was acting as the professional adviser of Riley at the time, 
and was usually employed in his’ cases. ‘The communication 
which he made to Mr. Johnston, was founded on facts derived 
from Riley. The Act of 1850, declares..that it shall not-be 
lawful for an attorney to testify for or against his client, in 
any case, as to any matter or thing, the knowledge of which 
he may have acquired from his client, or during the existence, 
and by reason of the relationship of client and attorney. Now, 
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although Mr. Stubbs. was-not at the time under a contract with 
Riley, as his. attorney: in the case- which subsequently arose 
between Riley and Johnston, yet to all intents and purposes 
contemplated by the Act of 1850, the relation of client and 
attorney existed at. the time: when he acquired the knowledge 
of the matters.about. which he was: called to: testify. - If so, 
in the case which afterwards occurred, . it:-was-not.competent 
for him to be sworn as a -witness .as to those: matters, for .or 
against’ Riley. Cobb's NuD. 280, Swf vs. Lage® aa Geo. 
Rep. 
Let the judgment be affirmed, 





No. 34.—Ropert.C; Mays; plaintiff in error, vs: PLEASANT 
M. Compton, defendant in error. 


[1.] Where seven years have elapsed, and no return been made by the 
proper officer upon a judgment or the execution issuing thereon, the:same 
will be held dormant, notwithstanding the pendency of litigation inthe 
meantime between the plaintiff and one of the defendants, the other 
claiming the benefit of the bar, being no party to said proceedings, and 
the same being prejudical to-his interests. 

[2.] A transaction between two parties ina judicial proceeding will not bind 
a third person, who is neither in fact nor in consideration of law, party or 


privy. 


_ Affidavit of illegality, in Butts Superior Court. Heard 
and decided by Judge Starke, at Chambers. 


At March ‘Term, 1840, Robert C. Mays obtained judg- 
ment against Pleasant M. Compton and Thomas C. Taylor, 
in Butts Superior Court, for the sum of $846.91, on a note 
made by Isaac Low, Pleasant M. Compton and Thomas: C. 
Taylor. Low was not sued. At the time of the trial there 
was a special plea’filed by Taylor, (which was the only one 
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filed) that Compton was security for Low, and he, ‘Taylor, se- 
curity for both Low and Compton on the note. A collateral 
issue was ordered, tried and found in favor of Compton, or 
rather against them-as joint securities... Execution was issued 
on the judgment in’ fayor of Mays, and he collected one half 
of the amonnt from Compton, and sent'the fi, fa. to the Coun- 
ty of Pike, to collect the other half from’ Taylor. . The She- 
riff of Pike, Joseph H. Shivers, levied the fi... fa. upon cer- 
tain personal property of Taylor, and after the Jevy Taylor 
filed his bill in Pike Superior Court, charging that Compton 
had received a large. amount, of assets: sufficient to pay the 
debt, before the rendition of thie. judgment or commencement 
of the suit; that when suit was brought by Mays (who knew 
this fact,) Taylor employed counsel’ to file a plea of usury, 
which he was ready. to sustain by proof that in consideration of 
withholding this plea, Mays agreed that he would not at- 
tempt to enforce the judgment against Taylor, until Compton 
proved insolvent, In. consequence of which agreement, the 
plea was not filed. Mays however, in violation of <his agree- 
ment, it was alleged, had failed to enforce. his judgment 
against Compton, who was able to pay it- The bill further 
charged fraud and ‘collusion between Mays and Compton, to 
swindle and harrass Taylor. ‘The bill prayed ‘an injunction 
against. Mays until he complied with the agreement. 

Mays in his answer denied’ the agreement and every other 
equtable circumstance charged, and thereupon the injunction 
was dissolved and the execution ordered to. proceed. 

By a supplemental bill, and a subsequent amendment there- 
to, Taylor alleged that since the dissolution of the ijunction, 
he had paid off the judgment, and prayed that the cause 
might be heard, and ifthe answer should be found to be untrue, 
that the money paid by him might be refunded. He further 
charged that the whole of the judgment was for usurious ‘in- 
terest, and prayed that the judgment be opened and declared 
satisfied. ; 

Pending the appeal (a judgment having been confessed and 
appeal taken,) Mays filed a plea to the jurisdiction of the 
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Court, alleging that he was not and never had been a -citizen 
of Pike County. 

Upon the trial, the defendant, Mays, moved to dismiss the 
bill, upon the following, among other grounds : 

‘¢ Because Pleasant M. Compton, should have been made a 
party.” 3 

“ Because the case made by the complainant’s bill did not 
entitle him to the relief prayed for.” 

The Court overruled the motion, and the cause was by a 
writ of error carried tothe Supreme Court, at August Term, 
1849, at Decatur.. The Supreme Court reversed the judg- 
ment, on the ground. that the Court: below erred in “ charg- 
ing the Jury that the judgment. rendered in the County of 
Butts, in favor of Mays. against Uompton and Taylor, 
might be opened and impeached for usury,’’ and remanded 
the cause, with the following ‘instructions: “ It.is\ considered 
and adjudged by the Court, that the judgment of the Court 
below be reversed, on the ground that there was error in de- 
ciding that the judgment in the County of Butts could be 
inquired into and impeached for usury in the note upon which 
it was founded, and that a new trial be had in the cause.” 
“Tt is also the judgment of this Court, that the complainant 
is entitled, according to the case made by his bill, to have the 
money paid by him on the execution in the pleadings men- 
tioned refunded with interest, and that said execution be open- 
ed to the extent-of such payment, so asto enable the defend- 
ant to proceed to collect the same out of Compton, provided 
that the same can be collected out of him, and if not, then to 
be-collected out of the complainant, according to the agree- 
ment in the record mentioned.” 

At the February Term, 1851, of Pike Superior Court, a 
trial was had -on the bill, and the Jury decided, “ that the 
defendant, Mays, pay over to complainant, Taylor, $52.600, 
with interest from November Ist,.1842, and also that the 
execution obtained in the County of Butts, be opened against 
Pleasant M. Compton until all his means are exhausted, and 
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then if not satisfied to return with full foree against Thomas 
C. Taylor.” 

This decree -was. satisfied and paid off by Mays. The 
execution obtained by Mays-in the County of Butts, carried 
no entry from: November Ist, 1842, to July. 29th, 1851, when 
it was then levied upon the property of Compton.. 

To, the execution Compton filed-an. affidavit: of illegality, 
upon the grounds, 

Ist. Because thé fi. fa. is barred by the Statute of Limita- 
tions, as no return’ has. been. made onthe same within seven 
years, by any officer legally authorized so to do, 

2d. Because, from the entrics on the fi. fa. it appears that 
the same is satisfied, and that subsequently, the fi. fa. has 
been: re-opened, re-instated, .and ordered to be in operation 
against deponent without due and legal notice to deponent, 
or by making deponent-a party in the cause. 

At Chambers, January 19th, 1853, by consent of parties, 
after argument had, Judge Starke sustained the affidavit of 
illegality, and: this-decision is brought up for review. 


McCune and Harman, for plaintiff in error. 
R. HARDEMAN, for defendant in error. 
By the Court.—LuMrKin, J. delivering the opinion. 


We think this a clear case for the defendant in error. 

{1.] At March Term, 1840, of the Superior Court of Butts 
County, Robert C. Mays‘ obtained judgment against Pleasant 
M. Compton and Thomas C. Taylor, for the sum: of $846.61, 
on a note made by Isaac Low, Pleasant M. Compton, ond 
Thomas C. Taylor securities. Execution was issued in favor 
of Mays, and he collected one-half of the amount from Comp- 
ton, and attempted to enforce the fi. fa. against Taylor for 
the other half. This was resisted by Taylor, on account of 
certain equities existing between Mays and himself. And 
although he was compelled to advance his moiety of the debt, 











MAGON, FEBRUARY TERM, 1853. 273 
7 Mays vs. Compton. 


whieh he did on the first of November, 1842, yet Mays was 
finally decreed to refund the amount so paid by Taylor. 

-Mays now proposes, in 1851; when more'than seven years 
hayvé elapsed, to levy his execution upon Compton’ 8 property ; 
and that too under the pretended authority of a decree, ren- 
dered in Pike County, in the Chancery proceeding, between | 
Taylor.and himself, and to which Compton was no party. 
And upon’Compton’s claiming the ‘protection of: the Dormant 
Judgment Act, he is met with this response, “It is true, that 
so far-as you; are concerned, no effort has been made to col- 
lect this debt; but the case’ has been ‘in litigation in the 
Courts; and that will prevent the bar of the Dormant Judg- 
ment Act from intervening for your benefit.” 

To all.of which the obvious reply, on the part of Compton, 
is, “The diligence to which you refer, was a matter not only 
wholly between yourselves, but was adverse to my rights and 
interest. Taylor,and myself, when the original judgment was 
rendered:in your behalf, against us jointly, interpleaded one 
another, as the record shows, and by a collateral issue then 
formally filed and regularly tried, it was soleninly settled, and 
found that it was not true, as Taylor subsequently set forth in 
his bill, that Ae was security for me as well as for Low ; and fur- 
ther, that-it was not true, as he therein and thereby represented, 
that before the rendition of the said judgment in your favor, 
or even the commencement of the suit, that I had received 
from Low, the principal,a large amount of assets sufficient 
to.satisfy your demand... Our relation to this contract, as be- 
tween us, was thenceforth'no longer an open question. It was 
to all intents and purposes, and for all coming time, res ad- 
judicata. We were joint securities. All this too, you knew. 
For you were party plaintiff to. the record. You stood by, 
heard the proof, witnessed the trial, and entered up your 
judgment, in accordance with the finding of the Jury. ~ And 
yet, upon the baek of. allthis, to evade the illegal agreement 
which you made at the same time with Taylor, without my 
knowledge, to prevent. him from pleading usury, which he 
swears in his bill he was prepared to do-and. prove, and thus 
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defeat any recovery in your’behalf against either of us,» the 
usurious interest, as he claimed, being sufficient to cover the 
whole amount of your judgment; in my. absence, and in’a pro- 
ceeding to which I was no party, you tome, relying on a de- 
cree awarded by a Court which it’ is acknowledged’ had ‘no 
jurisdiction over me, to the effect that your execution is to be 
opened against me, and its payment “pr essed, until all any 
means are exhausted ! : 

I deny the validity of your decree so far as I am éoncern- 
ed, and plant myself upon the time honored-maxim,:7es inter 
aolis acta altcri nocere non debet.. A transaction between 
two parties ought not to operate to’ the prejudice of a third.” 

[2.] We hold that this plea is unanswerable, and unhesita- 
tingly sustain it. TheJudges in the'\Duchess of Kingston's 

Case, (11 Howell's State Trials, 261,)° say, ‘‘ It is certainly 
true, as a general principle, that a_ transaction between. two 
parties in judicial proceedings, ought not to -be binding upon 
a third party.. For, it would be unjust. to bind a person who 
could not be admitted to make a defence, or to examine wit- 
nesses, or to appeal from a judgment. which he might think 
erroneous, and therefore the deposition of witnesses in ano- 
ther cause in proof of a fact, the verdict of a Jury finding 
the fact, and the judgment of the Court upon facts found, 
although evidence against the parties and. all claiming under 
them, are not to be used to the prejudice of others.” 

What is the situation of this case, then? The execution is 
dormant, unless kept alive by this Chancery proceeding be- 
tween Taylor and Mays, and the decree against Compton. 
But he cannot be affected by either, because he was not ac- 

tually nor in consideration of law; party or privy. And the 
same were prejudical to-his interest. He is consequently en- 
titled to stand upon. all his legal rights. 

“If it be true, as alleged in Taylor’s bidl, but which state- 
ment was negatived by the verdict of the Jury upon the col- 
lateral issue, that Compton has received assets from Low, 
sufficient to pay Mays’ debt, and for that purpose, then Equi- 
ty would treat-him as a trustee for the creditor. And as in- 
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timated. by my brother Warner (in 7 Geo. Rep. 238,) Mays 
would be entitled, upon the establishment. of this fact, in a 
proceeding instituted. by him against. Compton, directly for 
this purpose, to. obtain a decree for the balance of his debt, 
provided other obstacles. be not interposed ‘to defeat his re- 
covery. - What.they are, or may be, it is not for me to sug- 
gest, lest it be invoked as instructions to control the judg- 
ment of the Court in a suit not yet brought, and which soon 
may be. 
Judgment affirmed. 














